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Le 2 avril 1990 (Suite) 

In the year of Our Lord nineteen hundred and ninety (1990), 
on this second (2nd) day of the month of April, PERSONALLY 
CAME AND APPEARED: 

RICHARD W. POLLAY, 

WHO, having previously been duly sworn, doth depose and say 
as follows: 

CROSS-EXAMINATION BY Me COLIN K. IRVING (Contd) 
on behalf of Petitioner, RJR-Macdonald Inc. 

Q- Dr. Pollay, would you look at page twenty-four (24) of 
your report, please? In the middle paragraph, the 
second sentence refers to a document which you quote as 
follows: 

"Export's masculine, rugged image needs to be 
placed in a more social/socially acceptable 
context, communicating that it's all right to 
smoke, especially Export." 

And then you refer to a document. 

Now, I'd like you to look at that document, please. 
It is clear on the face of the document, is it not, 
Doctor, that this comes from McCann-Erickson Advertising 
of Canada Limited? 

A- Yes, it is. 
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_ RICHARD W. POLLAY Resp.r Cr.-Ex. 

Q- Yes. I say you’re quoting from the Tempo qualitative 
post-launch evaluation, were you not? 

A- Yes, that's the citation. 

Q- Okay. I'd like to put that document in front of you, 
and it is Exhibit AG-17, Mr. Mitchell tells me. 

We have an extra copy here, Mr. Baker. 

May I take it. Dr. Pollay, that you had read that 
document before you selected the quotations from it 
which I find in your report? 

A- Yes, I read the bulk of it. 

Q- M'hm, Would you look at page sixty-two seventy-seven 

(6277). There's a heading there: "Methodology." Do you 
recall reading that? 

A- No, not specifically, but I'm reading it now. 

0“ I want to draw your attention in particular to the 

heading: "Respondents," about a third of the way down, 
where it says: 

"Respondents had the following 

characteristics: 

1. All smoked at least 1 cigarette a 
day. 

2. All had smoked their regular 
brand for less than 3 years, 
off-setting the possibility of 
strong brand loyalty that might 
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Me BAKER: 

Hold on for just a split second, please. Some of mine 
aren't marked. 

THE COURT: 

They're probably upside down. 

Me BAKER: 

Yes. Hold on for just a moment. I want to match it. 

Me IRVING: 

Q- Do you have it? 

A- Yes, I do. 

Q- In reading that last paragraph. Dr. Pollay, is that not 
the source of the statement I just read to you from page 
twenty-eight (26) of your report? 

A- Yes, it is. 

Q- What the actual document says is this, isn’t it? 

"One might further speculate that this market 
segment does not feel all that comfortable 
about smoking and perhaps even harbors some 
guilt over the fact that they smoke." 

Do you see that? 

A- Yes. 

Q- Why did you change it to read — well, why did you 
change it by deleting the, "one might further 
speculate," and then change the words, "do not feel all 
that comfortable," into "do not feel comfortable at 
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RICHARD W. POLLAY Resp., Cr.-Ex. 

all?" 

A- I can't speak to that. I had taken some notes and maybe 
in my copying over the notes that I erred. I was not 
intending to quote it verbatim. I thought I was 
expressing it in my words, although I do note that it is 
substantially the words from the text. 

Q- M'hm. And "do not feel all that comfortable" and "do 
not feel comfortable at all," are two (2) quite 
different thoughts aren't they? 

A- Well, I suppose it speaks to the degree of discomfort, 
but there certainly is discomfort in either case. 

Q- The text speaks of a market segment. What is that 
segment, Doctor? 

A- It's identified as segment six (6)/seven (7). 

Q“ Which is what? 

A- I don't know. We would have to refer to other pages in 
the document. 

0“ I see. It also refers to segment two (2)/three (3) 
smokers. What's that? 

A- We again should refer to, for precision, to other pages 
in the document where those ace defined. 

Q~ Your answer to the Court is you don't know, without 
looking at the document, is that it? 

Me BAKER: 

Well, then, look at the document. It's been a long 


y4UDIOTR/4NSCRiPT, Division de Pierre Vilolre & Associes Ltee 


http://legaoylibr.ary:;ucsle#i.(v^tid^xqqO?aOO/pdhts.ucsf.edu/docs/z 




8451 

RICHARD W. POLLAY Resp., Cr.-Ex. 

: ime. 

/ING : 

7ell/ I'm just asking if he knows. 

3o you know, Doctor, what it means? 

Jo, I wouldn't feel comfortable with enough precision to 
speak to it. 
fes . 

?here were three (3) segmentation studies, and I don't 
•emember which these numbers refer to, whether it's to 
;obaccographics or psychographics or product user 
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RICHARD W. POLLAY Resp., Cr.-Ex. 

to the Court. 

A- I'll be glad to do so. 

Q- Thank you. In reading Mr. Hoult's evidence you didn't 
happen to find the passage where he was asked to 
double-check and see about it and told the Court that no 
such campaign was ever run? 

A- I have in my archival collection a sample of that ad 
that was -- you claim never run. 

Q- I wait with great interest to see it, Dr. PoLlay. 

The fact is, all kinds of ad campaigns are 
suggested by agencies which never run, isn't that so? 

A- But they don't show up in my archives except as they're 
clearly defined by coming from corporate donations. 

Q“ M'hm, But the fact is, is it not, that many many ads 
are suggested by advertising agencies which, for one 
reason or another, never see the light of day? 

A- Yes, that's correct. 

Q- There’ve been some quite famous examples of that, 
haven't there, which you as a historian would have 
followed? 

A- Well, it's hard to follow events that are not public. 

Q- Some aren't. 

THE COURT: 

Are you filing the page which you referred to? 
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THE COURT: 

Why don't you give it a number altogether. 

Me IRVING: 

Well, we'll give it a number now, and it will be 
RJR-176. If Mr. Baker agrees later, we'll restrict it 
to a page. 

THE COURT: 

Okay. Just a second. 

Me IRVING: 

Q“ I'd like you to look at Exhibit AG-119A, Dr. Pollay, for 
a minute. 

THE COURT: 

AG-I? 

Me IRVING: 

AG-il9A. 

THE COURT: 

A. 

Me IRVING: 

It's the FTC staff report on cigarette advertising 
investigation. The confidential one. 119A. 

Me BAKER: 

Have you got a copy for the... 

Me IRVING: 

Yes, I have a copy. Well, I have my own copy. 

I'll show him this if you like? 
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good deal of interest in the cigarette industry in 
particular, are you familiar with this particular story, 

I 

the story of the proposal to Brown and Williamson by 
Bates, the advertising agency? 

A- Only through this document. I had seen this document in 
the course of preparation for the Cipollone trial. 

Q- M'hm. And did you inform yourself at all. Dr. Pollay, 
about what happened after Bates made this proposal to 
Brown and Williamson? 

A- I know Brown and Williamson denies utilization of the 
r ecommendation. 

Q- Yes. And do you know also that Bates was fired as their 
agency as a result of making this proposal? 

A“ I don't know that it was as a result of this proposal, I 
do know that the Bates Agency or that the account 
changed hands. 

Q- Yes. 

A“ Accounts change hands very rapidly in the business, so 
it's hard to follow specific events for that. 

Q~ And as a historian, and with a great interest in the 

subject, did you follow the subsequent trial involving 
CBS which publicized this and was then sued for libel by 
Brown and Williamson and was condemned to pay very 
substantial damages for having publicized this 
suggestion as being related in any way to Brown and 
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Before I go on. Dr. Pollay, in looking for the 
smoke smart campaign, if I didn't make it clear already, 
I'm asking you whether it is not a fact that no such 
campaign was ever run in this country by RJR-Macdonald, 
the party to this case? 

A- Well, with your qualification maybe you've learned 

something that I don’t know. All I know is that I have 
an ad in my collection for Vantage, featuring the 
Vantage bulls-eye with the headline that says: "smoke 
smart." 

Q- But you have no — all right. 

A- And I would assume that that's the ad in test here. 

Q- But you have no knowledge of whether any such campaign 

was ever run in this country? 

A- I'll have to look at the ad and we can see whether it 
has the U.S. or the Canadian warning on it. Since the 
U.S. design is generally different from the Canadian 
design, I think the bulls-eye is not used in the U.S., 
although maybe it was back then, 

Q- Now, I'm going to ask you about some evidence you gave 
on Friday, Dr. Pollay, where you talked about 
advertising to promote brand switching. Do you recall 
giving that evidence? 

A- Well, I could, if you could be more specific, I could — 
I do remember that the topic came up about the relative 
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Drtance of switching compared to other strategic 
ectives. 

said, at page eighty-two ninety-eight (8298)... 

i on for just a moment, please. 

in answer to the following question from Mr. Baker: 
"Q. Now, you know. Dr. Pollay, that the 
tobacco companies say that one of the primary 
reasons for their advertising is to get brand 
switchers. Now, as a marketing analyst, what 
is your view of that concept?" 
you say: 

"I find it quite hard to believe that the 
brand switchers should be and was the primary 
focus of management attention." 

^ou see that? 

Ido. 

.d you look at page sixteen (16) of your expert 
)rt, please. Is it not a fact. Dr. Pollay, that 
id advertising has two (2) purposes, one of which 
ites to brand switching, but the maintenance of brand 
ilty has always been considered to be a major feature 
;uch advertising? 

importance of the advertising to maintain brand 
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loyalty depends upon the degree of concern and 
threatened quitting that's evidenced there. But, for 
sure, advertising has, as one of its functions, the 
reassurance of present smokers. 

Q- Uh, huh. And that's ... 

A- Or present brand users in any product category. 

Q- That's right. And that's reflected, is it not, in the 
quotation at page sixteen (16) of your report, from the 
RJR~MI Annual Business Plan, which I quote: 

"The primary objective is to maintain current 
brand users." 

Do you see that? 

k- Yes, but it’s not clear whether the maintenance is 

there, whether Che option is switching to another brand 
or quitting. And considering, if they talk about 
switchers later on, it’s all the more unclear. 

Q- Now, if you have the transcript still in front of you, I 
would like you to look at page eighty-two sixty-seven 
(8267) for a moment. 

THE COURT: 

Eighty-two ... 

Me IRVING: 

Eighty-two sixty-seven (8267), My Lord. I'm sorry, it 
starts at eighty-two sixty-seven (8267), at the bottom 
of the page, where you say this. Dr. Pollay: 
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"In order to understand the history of 
advertising, one has to also understand the 
sort of social history of the society. That 
is, how the society has changed, how its norms 
and values have changed, because sometimes 
such simple things as fashions and styles have 
changed how people's tastes have changed." 

Do you see all that? 

A- Yes. 

Q- You have, have you not, done a historical section in the 
report which you’ve filed with the Court? 

A- Yes, I have. 

Q- Which begins at page five (5) of that report. 

A- Yes. 

Q- Do I have it correctly, that's the section which begins 
at page five (5)? 

A- Yes. 

Q- There's a heading, The Importance of Advertising, which 
begins at page five (5) and runs through to page seven 
{7), and then you deal with the female segment beginning 
at page seven (7) — page eight (8) — correct? 

A- Yes. 

Q- Uh, huh. Now, just in glancing through the first part 
of that header. The Importance of Advertising, between 
pages five (5) and seven (7), Dr. Pollay, is there, am I 

I_ 
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missing any reference to changing social conditions in 
the period in which you're discussing? Is there any? 

A- Well/ there are references to changing technologies and 
the phenomena like the emergence of big band music and 
the like, but, no, that discussion is quite sparse, 
because my attempt here was to summarize in a very few 
pages that which I had carefully documented in about a 
hundred (100) page compendium of chronological notes. 

It wasn't meant to be an exhaustive historical 
treatment. 

Q- Would you not agree, Dr. Pollay, that if one was reading 
this document without knowledge of any other factors, 
you would conclude, from what you say here, that the 
growth in cigarette usage in the United States, at 
least, in the period you're covering, was due to 
advertising, and nothing else? 

A- It is my opinion that the rate of growth is attributable 
very much to advertising, and was, as we talked about 
before, attributed by most people to advertising. 

That's not to say that there wouldn’t have been some 
growth in the absence of advertising, or that there 
weren't favorable social conditions like the Suffragette 
movement, the employment of women during the Second 
World War, and other such events that might have also 
fostered the rate of consumption among women. 
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Dr, Schudson, is a sociologist from California. 

Q- And he says at page one eighty-four (184) of the book^ 
quote: 

"While cigarette consumption grew enormously 
during the years between the wars, total 
tobacco consumption remained stable. In 1918, 
the total tobacco consumption (cigarettes, 
cigars, pipe tobacco, chewing tobacco, and 
snuff) was exactly the same as it would be 22 
years later, in 1940, 9.12 lbs. per adult." 

Do you recall having read that before? 

A- No, I don't recall that specific passage, and I'd be 
surprised if it was also held true to women. I don't 
think they were much of a consumer of pipes and snuff in 
the early days. 

Q~ No. No, I agree with you. Dr. Pollay, they weren't. 

But, in fact, it wasn't until nineteen forty (1940) and 
the Second World War, and the huge influx of women into 
manufacturing, that women really began to smoke in large 
numbers, was it? 

A- No, I believe the smoking among women began in the 

nineteen twenties {1920s). In fact, you don't get the 
major advertising campaigns focused on women until the 
latter nineteen twenties (1920s)... 

Q- Uh, huh. 
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A- ... and there has to some critical mass of women smoking 
before you could deign to do that. 

Q- I quite agree with you. Dr. Pollay. We're going to come 
to that, in fact. But is it not a fact widely reported 
— in fact, by some people as eminent as Dr. Harris — 
that the real influx of women, in very large numbers, 
came at the time of the Second World War. Is that not 
to your knowledge? I know women smoked in the nineteen 
twenties (1920s) and before, but in big numbers — it 
was the Second War, wasn't it? 

A- Well, there may have been a growth in the Second World 
War. I already mentioned that the influx of women into 
the work force would have been a social factor 
supporting their smoking. But smoking among women had 
been growing during the thirties (30s) and had been the 
subject of substantial managerial effort. 

Q- So, if Mr. Schudson is correct, what we have really seen 
in the period between the two (2) world wars is simply a 
major switch from one form of tobacco use to another. 

Isn't that so? 

A- It may be true for men. As I say, I doubt that it's 
true for women. I ... 

Q- We're going to ... 

A- ... it's hard to imagine them smoking -- or consuming 
alternative forms of tobacco. 
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Q~ M’hm. If it turned out that that was true/ prevalence 
is higher in urban areas, then the very marked 
urbanization of America in the early part of this 
century would have had an effect on cigarette smoking, 
would it not? 

A- The magnitude of that effect would depend upon the 

magnitude of difference between urban and rural smoking 
patterns. 

Q- Was there not also a trend towards greater 

industrialization in the United States in the period 
we're considering? 

A- I'm not sure what you mean by industrialization? Do you 
mean a higher fraction of the labour force working in 
factories? 

Q- Yes. 

A“ And things like that? 

Yes, I would guess so. 

Q- And that has an impact on cigarette smoking also, 
doesn’t it? 

A- Again, I'm not certain as to its magnitude or 
significance. 

Q- Without looking at statistics. Doctor, if you had a 

rural population which was using tobacco in other forms; 
pipes, cigars, and you found that the demographic trends 
pushed more and more and more of these people away from 
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they? 

A- They all say that advertising played a significant role. 

I don't know that any of them said that advertising was 
the only thing going on. I mean they may be taking 
advantage of desirable circumstances, but that the 
growth rate and the timing of the growth, they felt was 
attributable to advertising. 

Q- Did you, by any chance, read or refer to the evidence of 
Dr. Roberta Ferrence in this case, Dr. Pollay? 

A- The only Ferrence piece I've seen is the one I cite. 

Q- M'hm. Were you referred to, have you read, any of the 

evidence of Sir Richard Doll on the effects of the First 
and Second War on cigarette smoking prevalence in the 
United Kingdom? 

A- No, I have not. I do know that smoking in the U.S. grew 
in popularity in both wars. There were a couple of 
reasons for that. There were complimentary cigarettes 
given away to soldiers and the import of that is not 
only to help build the market, but after the First World 
War the returning soldiers helped redefine the nature of 
smokers. Before that smoking had been more constrained 
to the urban elites and afterwards now it was perceived, 
somewhat correctly, that the young men who had been the 
heros of the First World War were cigarette smokers. So 
I think the social perception of cigarette smoking 
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World War I who popularized cigarettes. 

Me BAKER: 

If my friend is quoting ... 

A- But I... 

Q- Hold it. Dr. Pollay. 

Me IRVING; 

This man is a historian. 

Me BAKER: 

An historian he may be, but if my friend is trying to 
make evidence through documents, let him at least place 
the documents that he's referring to before the witness. 
Me IRVING; 

My Lord, this is cross-examination. I am just testing 
the witness’ knowledge of... 

Me BAKER: 

What his memory? 

THE COURT; 

If you're citing from sources, put the source in front 
of the witness where he could see, because obviously you 
may be cross-examining and nobody's challenging that, 
but it doesn't mean that what you say, and this is with 
all due respect, is what is written in the book. You 
may paraphrase or you may say things. 

Me IRVING: 

Q- Well, let me show him, then, Mr- Gunther's book. This 
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of their total billings. 

THE COURT: 

And what's that got to do with the question that was 
asked to you? 

5 A- The World War I which made manufactured cigarettes a 
universal craze, and it goes on: 

"..4 before that many smokers thought they 
were vaguely effeminate." 

Okay. That's the point I was making, that the 
10 perception of cigarette smoking after the First World 

War was made more heroic, because now soldiers were 
cigarette smokers, it wasn't just the urban dandies. 

He does not discuss the sampling activity which 
you've already acknowledged as — was extensive during 
15 that time period. So to say that it v;as the war covers 

a wide variety of activities during those war years. 

0“ The page I just put in front of you is the very page you 
cite yourself, do you not, at page seven (7) of your 
report? Same book, same page? Gunther, nineteen sixty 
20 (1960), page one sixty-three (163)? 

A- Yes. 

THE COURT: 

Would you... 

Me IRVING: 

25 Surely, My Lord. This would be a good time. 
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THE COORT; 

Okay. Ten (10) minutes? 

SHORT RECESS 

Me IRVING; 

Q- Just at the break. Dr. Pollay, we were talking about Mr. 
Gunther's book and the effect of World War i on 
cigarette smoking prevalence. You said something I 
didn't quite catch about the sampling activities. Do 
you recall saying that? 

A- Yes. 

Q- In what connection did ycu use the expression "sampling 
activities"? Was that related in any way to the use of 
cigarettes in the war by soldiers? 

A- The sampling, what I meant by sampling was the -- the 

distribution of cigarettes either on a free basis or at 
a greatly reduced cost, perhaps tax free, to the 
soldiers. I mean, from a management point of view, 
that's a sampling activity. 

Q- But the cigarettes were provided to the soldiers in 

World War I at the request of the army itself, weren't 
they? This is no sampling by the companies? It was a 
request from the array to provide them, wasn't it? 

A- I don't know the circumstances in Canada. In the U.S., 
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I believe General Purshing did request the cigarettes. 

Q- But it had nothing to do with sampling, did it? 

A- Well, it is still a sampling activity. 

Q- But the cigarettes were provided in the United States -- 
you don't know about Canada — because General Purshing 
required they should be so provided, isn't that so? 

A- Yes, he asked that they be part of the ration pack, the 
standard issue. 

Q- And required it? 

A- Yes. 

THE COURT: 

Is this Purshing written the same way as the missile? 

Me BAKER: 

Yes . 

Me IRVING: 

Yes, My Lord. I think the latter was named for the 
former. 

THE COURT: 

Right. 

Me BAKER: 

Unless you know something that we don’t know. 

Me IRVING: 

Q- And one (!) of the reasons that cigarette consumption 
grew so dramatically in World War I was that General 
Purshing required that cigarettes should be provided to 
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that but that's still generally known as the Hallmark 
event. 

0~ If I read what you have written here correctly, the 

conclusion you are conveying to the Court is that the 
great increase in smoking among women was the result of 
advertising, is that what you’re saying to us? 

A- The — yes, that advertising was a significant factor 
and I would say working hand-in-hand with the public 
relations. I mean, I would say similar things about the 
public relations effort working very hard towards the 
end of popularizing smoking among women, smoking of 
cigarettes among women. 

Q- I want to put to you a passage from Schudson's book on 
the subject of women and smoking... 

Me BAKER: 

If you would be good enough to give it back to him when 
you read it. 

Me IRVING: 

Certainly. 

Q- Schudson refers to somebody, Eric Barnow, who, he says: 
"Holds that advertising was responsible for 
bringing women into the cigarette market" 

A- Yes, Eric Barnow is a Columbia University distinguished 
historian of broadcasting, 

Q- Okay. And Mr. Schudson goes on to say this: 
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"This conclusion is difficult to sustain for a 
number of reasons. The most obvious of which 
is that ten of thousands of women began 
smoking cigarettes in the 1920s before a 
5 single advertisement was directed toward them. 

It is more accurate to observe that cigarette 
smoking among women led tobacco companies to 
advertise toward the female market than to 
suggest that advertising created the market in 
10 the first place. The mass media played a role 

in spreading the cigarette habit among women 
but it was primarily the information conveyed 
in news storieS/ not the persuasion attempted 
in advertisements that helped, in the first 
15 instance, to legitimate smoking among women in 

the 1920s". 

Do you accept Mr. Schudson's view, Doctor? 

A- Not entirely. I — I mean I certainly accept some of 
the facts, that there was some smoking by women before 
20 the first of the major national campaigns toward women 

and the fact that the mass media played a role in 
spreading the cigarette habit among women. 

It's — I don’t know on what basis he judges the 
relative import of the information contained in news 
25 stories from that of advertising, and I think he greatly 
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underestimates the extent to which those news stories 
were# in fact, the result of public relations efforts. 
Since doing this, I've been doing some research on the 
public relations activities of the firms and I'm 
convinced that it was a significant factor of its own in 
getting stories and photos in the newspapers across the 
nation to model the smoking among women. 

Q- It is a fact, is it not. Dr. Pollay, that there is a 

whole chapter in Schudson on the development of smoking 

among women? 

A- That's correct. 

Q- Have you read that? 

A“ Yes, I have. 

Q- And can you confirm to the Court that Mr. Schudson 

refers to a great number of factors having to do with 
the emancipation of women, with their changing role in 
society, with their changing role in the job market and 
other such matters as being factors of great importance 
in the spread of cigarette smoking among women? 

A- Yes. And as we*ve just discussed, he acknowledges the 

role of the stories in the news media. I think he under 
appreciates the extent to which those stories were the 
result of public relations efforts initiated by the 
firms and the PR firms in the employ of the tobacco 
companies, because I don't think he had access to those 
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A- 

Q- 


Q- 


A- 

Q“ 


A- 


Q- 


Q- 


Q- 


THE 


I don't know the dates or the scope of that. 

Don't know about that? No. You don't know that it was 
repealed in nineteen nineteen (1919)? 

No, I don't recall that specifically. 

No. Do you know how many states in the United States at 
one time banned cigarettes altogether? 

No, I do not. 

You don't know that. And you don't know when those bans 
would have been repealed? 

No, I do not. 

No, And would you agree with me that that kind of 
history is clearly an important part of any serious 
attempt to understand how it came about that people 
started to smoke/ when we find things like laws banning 
it, laws banning women from smoking. 

Well, to the extent that those laws were no longer in 
extant in the twenties (20s) and thirties (30s), no I do 
not see that. 

But you don't know whether they're extant or not, do 
you ? 

ThaC's correct. 

No. Did you read the nineteen eighty (1980) Surgeon 
General's report? 

COURT: 

Which year? 
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THE COURT: 

It doesn't make her either... 

A- She may or may not be. 

Me BAKER: 

Correct. 

Me IRVING: 

She is a sociologist, I think, by profession, Dr. 

Pollay, and she works at the Addiction Research 
Foundation in Toronto; and she proposed to the Court a 
theory called the diffusion theory, under which new 
products which come into a market will be tried first by 
those in the upper socioeconomic levels because they 
have more money, they are less conservative and they 
have more access to communications. 

A- Yes. A similar theory appears in marketing textbooks 
under the name of sort of the trickle-down theory as 
sort of part of the product life cycle or maturing of 
the market phenomenon. 

Q- That's right. And her theory was that women, because 

their earnings are not equal to those of men, would have 
come into a market, including the cigarette market, 
sometime after men. Does that surprise you? 

Me BAKER: 

Before you answer that question. My Lord, my friend is 
putting questions to the witness that relate to prior 
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THE COURT: 

Well, it depends... 

Me IRVING: 

I don't know that... 

THE COURT; 

...on the question. If you're going to relate your 
question directly to Dr. Ferrence, I'd like you to put 
the transcript. If you’re asking a general question, 
that's something else. 

Me IRVING: 

Well, let me ask one more question and we'll see, My 
Lord. I'll try to put it a slightly different way. 

Q- Leaving aside Dr. Ferrence for the moment, Dr. Pollay, 

in that same theory of marketing which you referred to a 
moment ago, do you not see a trend where people with 
rather less money, rather less access to communications 
will come into a new product market later than those 
with more of both and will get out of that market rather 
later than the others? 

A- My understanding of the diffusion models, which they say 
is sort of an underlying phenomenon to the sort of 
mature market dynamics or the product life cycle 
dynamics is that it is not necessarily dependent upon 
income, that who is the innovator and who is the 
imitator can vary from product to product. As I say, 
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it's not necessarily the most affluent who are always 
the first to try new product concepts. That's quite 
obvious in some fashion styles, where it's the young and 
not the wealthy who are the innovators. 

5 Q- All right. Well, we will leave Dr. Ferrence. 

A- I would think that would be true for cigarettes as well, 
and as I don't think in the twenties (20s), for example, 
that it would have been the women of wealth and position 
who were the pioneers in smoking so much as the young 
10 women who were known Chen as the suffragettes who were 

more heavily represented among the smoking population, 

Q“ M'hm. Let me read you another passage from Mr. 

Schudson, this time at page one ninety-seven (197). He 
says this: 

15 "Despite the importance of the commercial 

interest involved in spreading the use of 
cigarettes among women, the change that 
occurred was a cultural one. It was made 
possible by changes in the cigarette product 
20 itself, by World War I's transformation of 

social habits and by a new class of women who 
sponsored the cigarette in its political and 
social battles." 

Me BAKER: 

25 Just before you take that away from him, just let him 
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Me BAKER: 

What page are you reading now? 

Me IRVING: 

It's still page one ninety seven (197). 

Q- "It was made possible by changes in the 

cigarette product itself.*' 

The fact is. Dr. Pollay, is it not, that in the period 
around the time of the First World War, there were great 
changes in the product itself, are you aware of that? 

A- I'm not exactly sure of the timing of phasing in, but I 
do know that the Camel brand in nineteen fourteen (1914) 
represented a new kind of cigarette with less reliance 
on Turkish tobacco, 

Q- It was milder, wasn't it? 

A- Probably, yes. Less aromatic too, I would think. 

Q~ He goes on — so you would agree, then, it was made 

possible by the changes in the product itself? 

A- Well, I would agree that that's probably a contributing 
factor. 

Q- World War I’s transformation of social habits -- you 

would agree that World War I produced a transformation 
of social habits, would you not? 

A- Yes, as I've explained, because of the sampling and 
advertising activity building upon that. 

Q- And by a new class of women who sponsored the cigarette? 
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A- Yes, as I say, the cigarette was positioned as a symbol 
of freedom so it was part of the emancipation. If you 
wanted to declare your liberation as a woman, you could 
smoke like a man. 

Q- You are aware. Dr. Pollay, that there was an enormous 
and profound change in the role and position of women 
commencing at about that time? 

A- I hesitate to comment because there are a lot of 

contemporary women who denied that it was profound 
enough, but there was a beginnings of change in that 
era. 

Q- I'm not suggesting it was profound enough. I'm simply 
saying it was profound? You would agree with that? 

A- I'm not sure what profound means. There was a beginning 
of social change. There were there were single women 
in the cities, there was the Suffragette Movement. 

Q- Now, down at the bottom of that page, it says; 

"That advertising has played a role since the 
late 1920s in promoting smoking among women 
should not blind us to the fact that this 
change in consumption patterns, like many 
others, has roots deep in cultural change and 
political conflict, that advertising often 
responds to but rarely creates." 

Do you agree with that? 
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Well, as I've said, advertising always works within a 
cultural context. I mean advertising plays the role in 
promoting smoking among women. That is, expanding its 
use, but the basic social circumstances, that is the 
5 historical preconditions that are clearly there. That 

is things like women being in the cities and away from 
their families or working in new kinds of professional 
responsibilities or eager to declare themselves as 
modern in some way. 

10 Q- When a product is new or is new to a particular group of 
people, and it has just become socially acceptable to 
use it at all, are those not conditions that you would 
expect as a prelude to a big increase in consumption 
among that group, and would you not expect advertising 
15 under those circumstance to have that kind of effect? 

A- Well, I chink advertising is part of what makes it } 

legitimate. It’s part of what helps broadcast to 
people, especially outside of the city centers, the fact 
chat it is now a contemporary thing to do, that it's 
20 part of the modeling for the co.mmunity that cigarette 

smoking among women is getting more popular and more 
commonplace. 

Q- When did cigarette smoking among women begin to get less 
popular and less common place' in Canada, if you know? 

25 A- I don't know the facts of that. 
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A- It was not drawn — that was not drawn to my attention, 
although I am aware that that has happened. 

Q- But you were not made aware that that was done at the 
instance of the government of Canada? 

5 A- I understood that there was — I only know that there 
was no law requiring such. 

Q- M'hm. And have you been shown any of the correspondence 
which has been produced in this case, including letters 
from the Minister of Health instructing the companies 
10 not only to lower their tar and nicotine levels but to 

get out and promote the new lower tar, lower nicotine 
cigarettes so as to convert people to their use? 

A- No, I have not see that. 

0“ Have not seen that. And do you not think that's part of 
15 the history, as it were, of the growth and decline of 

cigarette smoking and the growth of the — what you call 
the concerned segment, the lower tar segment? 

Me BAKER: 

Well, hold on. My Lord, I don't know what my friend 
20 means by the use of the word "that," but if that relates 

to the question previously asked the witness, which he 
denies being aware of, then the question he has just 
asked is inappropriate. 

THE COURT: 

25 Overruled. 
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A- Would you repeat the question, please? 

Me IRVING: 

Q- 1 was afraid you'd ask that. 

THE COURT: 

Whether or not the fact that the government had asked 
the companies to reduce the tar and nicotine levels and 
to promote low tar and nicotine cigarettes had any 
influence on the emergence of a concerned segment. 
That's another way of putting it. 

Me IRVING: 



Yes, 

My Lord. 

That's... 



A- 

Well, 

I think 

the concerned segment 

cer ta i 

nly existed 


prior 

to that 

time. In jny efforts, 

I thin 

k you asked 


about 

that in 

reference to history. 



Q- 

Okay. 

In fact 

, Dr. Pollay, there have bee 

n articles 


the public press for many years now, have there not, in 
Canada, and there have been publications from the 
government of Canada itself indicating that for those 
who wish to continue smoking they would be very well 
advised to smoke low tar and low nicotine cigarettes; 
isn't that a fact? 

A- I don't know how many articles or news stories are 
specific to that point, but in a general manner of 
speaking there certainly has been a fair amount of 
publicity about health hazards of smoking going back to 
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RICHARD W. POLLAY Resp., Cr.-Ex. 

turn of the century, condemning cigarette smoking as 
dangerous and that you could really hardly read just the 
regular press without seeing complaints about cigarette 
smoking? 

A- No... 

Q- You don’t remember any of that? 

A- ...I would disagree quite strongly with that portrayal. 

I mean I think these stories were scattered and 
irregular in contrast to the quite persistent and 
pervasive advertising. 

Q- There were groups like the Women's Christian Temperance 
Union, do you know that group? 

A- Yes. Yes, their primary focus, I think, is on alcohol 
and its abuse. 

Q- Yes. And they're still active in Canada, aren't they? 

A- I don't know. 

Q- You don't know. The record will eventually show. But 
the W.C.T.U. was very anti-cigarette, wasn’t it? 

THE COURT: 

What is the W.C.T.U.? 

Me IRVING: 

The Women's Christian Temperance Union, My Lord. 

THE COURT: 

Oh, 


i4UDIOTR/4NSCRlPT, Division de Pierre Vila,re & Assocles Lree 


http://leQacyljbt:a:ir|ft;iifCSt^da/tnit/)cqqO^a0O/pelfits.ucsf.edu/docs/zrgl0001 











































8956 


5 


10 


15 


20 


25 


8503 

RICHARD W. POLLAY Resp.; Cr.-Ex. 

choice among alternatives at a retail environment where 
that information is available about several brands. 

I can't speak to how well served the consumer is by 
that information, because I don't know the extent to 
which the lower tar and nicotine products are, indeed, 
healthier. I don't have that... 

Q- Let's just assume for the moment that they may be. 

Would you agree with me that for the consumer it is 
important to be informed as to the tar and nicotine 
levels in a cigarette, and that the cigarette package 
itself and the ads, with that information in it is, 
indeed, a buyer's guide which will assist in making an 
informed decision? 

A- It might. Although I find that very few ads contain 

that information. That is, the information is contained 
only in the Health and Welfare warning, not in the 
advertising. 

Q- The warning forms part of all advertising, doesn't it? 

A- No, the warning is an addendum to the advertising 
required by law. 

Q- If you're looking at the advertising page, you see that, 
don't you? 

A- No. I mean, most — I disagree quite strongly. In many 
forms of advertising, the warning is placed so as to be 
minimally observable. On billboards it's so small as to 
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Dr. Leonard Reid, who said to the Court that advertising 
really cannot manipulate consumers to buy products they 
don't really want. Would you agree with that? 

A- Yes, to the extent that consumers have made a clear and 
knowledgeable decision and you have no new information 
to provide, I would presume that that would be generally 
true. I mean their perceptions about the product can 
gradually change over time, but it's the conventional 
metaphor of a consumer as a puppet at the hands of this 
-- the advertiser pulling the strings is clearly an 
overdrawn metaphor. That’s not the way advertising 
works. 

Q- No. So to the extent that that's what Doctor Reid said, 
you agree with it? 

A“ That's right. I mean, to the extent that that's what's 
meant by manipulation and that does not happen in that 
direct way. 

Q- And is it not also a fact which you would accept, Dr. 
Pollay, that there is a life cycle for any individual 
consumer product? 

A- There tends to be a predictable historical flow of 

events associated sometimes with this diffusion notion 
you mentioned before, where the popularity grows until 
it reaches some plateau. This is sometimes known as the 
mature market or product life cycle thing and that phase 
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RICHARD W. POLLAY Resp., Cr.-Ex. 

life cycle concept. The most authoritative piece that 
comes to my mind is a piece published in the Harvard 
Business Review, whose title, I think, speaks 
eloquently. It said: "Forget the Product Life Cycle 
Concept." It was authored by the vice-presidents of 
Research for J. Walter Thompson Advertising Agency and 
they argued, quite convincingly, that this was not a 
very good guide for managerial action. 

It, of course, persists in textbooks because it 
provides a generalization that's handy for teaching 
purposes, a memory device, but it's rarely relied on 
extensively. That is, it's usually dealt with in a few 
pages in passing out of a large book. 

Q- Is there a point when a product is newly developed that 
advertising serves the purpose of giving people 
information about the qualities of the product itself 
which they didn't previously know? 

A- Advertising might perform that function when there's 
novelty of the product, yes, 

Q- Yes. The market two (2) years ago for a product like 
VCRs, would be an example, would it not? 

A- Yes. 

Q- And computers now? 

A- It would seem so. 

Q- Yes. So that there is, in that kind of advertising, an 
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informational aspect? 

A- Yes. I think the challenge to the validity of the 

product life cycle isn't to the point of are products at 
some stage, new. The issue is more — is what are the 
5 implications as they do mature. That is, does that mean 

that their destiny is sealed and that somehow management 
action must, therefore, follow a certain course or can 
the product be relaunched, revitalized and ... 

Q- Give me an example of a product which is at the mature 
10 stage now? 

A- Well, as I say, I don't find the concept of 

generalizable validity, so I hesitate to nominate any 
example, because most products are capable of being 
revitalized — and I further would say that even for 
15 products that are generally well-known, that doesn't 

mean that there's no function for advertising. 

There continues to be advertising for products that 
are well-established in the society to support the 
demand in competition with other products. I mean, 

20 that's why we see advertising for eggs and milk and beef 

and wool and silk and diamonds and gold even, to support 
the demand. To keep the demand persistent. In part 
because there are new buyers entering the market, in 
part to just remind and reassure people, to maintain the 
25 demand that might otherwise decline. 
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Q- I'll ask you again. Doctor, are you able to give the 

Court the name of one single consumer product which is 
in the mature stage? 

THE COURT; 

Well, he doesn't accept the concept. 

Me IRVING: 

Well, My Lord, he did before. And... 

THE COURT: 

Well. . . 

A- No, I say I don't accept the general... 

Me IRVING: 

Q- You don't accept it at all. 

A- ...the general validity of it. 

Q- All right. 

A- I mean there are — you can certainly find products 
which, for the time being, might be in a period of 
stability. The mature market concept is a teaching 
shorthand to indicate to the student that for some 
products management’s attention might be better served 
to focus on the brand switching issue. That is that the 
— the low rates of starting and quitting and most of 
the action in the market would be switching between 
brands. 

Q- Let me . . . 
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"Statistics show that 80% of new products 
introduced into the market are rejected by 
consumers.” 

Do you accept that? 

A- Yes. In that case new products refers to — probably to 
the vast number of supermarket packaged goods that are 
launched in any year. I mean, they're some -- many 
times they are just — they're product line extensions 
-- like a flavour of a soup or things. 

Q- It goes on to say — this is interesting in the light of 
what you just said: 

"The well-known example is the Edsel 
automobile which was introduced by the Ford 
Motor Company in 1957. This pioneer of the 
automobile industry lacked neither promotional 
funds, expertise in engineering or 
sophistication, but the Edsel proved to be a 
monumental failure." 

Do you recall that? 

A- Yes, I do. 

Q- The book goes on: 

"This particular case has been analyzed from 
many different angles. The results of all 
available analyses point to one fundamental 
fact. The company tried to sell a product for 
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RICHARD W. POLLAY Resp., Cr.-Ex. 

A- I would agree that a person who has made a decision not 
to smoke would be hard to persuade. 

Q- Do you agree with what is written there or not? 

THE COURT: 

You may say yes, no, and you may qualify it. 

A- Yes. I agree that vast amounts of money spent on 
advertising publicity to promote a given brand of 
cigarettes will not persuade a non-smoker to smoke. The 
word -- by non-smoker, we mean someone who has made a 
decision not to smoke. 

Me IRVING: 

Q- Doesn't he mean, by non-smoker, someone who doesn't 
smoke, Dr. Pollay? 

A- I think you'll have to ask him what he means, but my — 

I would agree with it to the extent that that's a 
decision taken and affirmed by an adult. 

Q- My Lord, it — it’s just on four-thirty (4H30), would 
this be an appropriate moment, 

THE COURT: 

Yes. Tomorrow at ten (lOHOO). 

Me IRVING: 

Tomorrow at ten (lOHOO). 

ADJOURNMENT 
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that I would give him a document, and as I look at it, 
it's ten (10) pages dated and signed by Dr. Harris. If 
my friends can make any sense of these numbers, I don't 
mean their experts but I mean them, then I welcome them 
to it. So I want it recorded that they are now in 
possession of the data that we undertook to provide. 

Me IRVING: 

Well, just a minute. I'm not sure I am in possession of 
the data I asked for at all. Perhaps my friend could 
explain to me what these headings mean first? 

Me BAKER: 

I have absolutely no appreciation of what those headings 
mean. 

Me IRVING: 

My Lord, what I asked for was the actual consumption 
data as charted by Dr. Harris in the exhibit **- the 
number of which I don't recall at the moment -- where he 
showed consumption in the countries listed in the T.S.B. 
report from nineteen sixty {I960) to nineteen eighty-six 
{ 1986 } . 

What Mr. Baker has given me — I'll hand it up to 
the Court so you can see. My Lord — it's a series of 
numbers derived, obviously, by Dr. Harris from the data. 

It may be that by working backwards to the computer I 
can find out what the actual consumption data was for 
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each of those years, but I am not in a position to tell 
you that I can do so. 

THE COURT: 

I'm not in a position to appreciate what this is per se. 

Me IRVING: 

No. 

Me BAKER: 

My Lord, you will recall — I don't have the transcript 
open in front of me — that Mr. Irving asked for the 
data in respect of a regression analysis. That we 
undertook to give. I went back to my office with Dr. 
Harris, he punched his computer and that's what came 
out. That was the basis on which that document was 
prepared. That was the undertaking and that's what he's 
got. 

Me IRVING: 

My Lord, my friend... 

Mg BAKER: 

Now my recommendation is this. My Lord, so as we don't 
get into a ludicrous colloquy because neither of us 
understand that document that you've got in front of 
you. Let Mr. Irving give it to his experts. 

Me IRVING: 

Well, just a moment. I mean, we can debate this matter 
later when Dr. Pollay is not in the witness box, if you 
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copy of the answers that you may bring to the 
Court." 

He reiterates at page eight four five nine (8459). He 
says ; 

5 "Before I go on, Dr. Pollay/ I'm looking for 

the "Smoke Smart" campaign. If I didn't make 
it clear already, I'm asking you whether it is 
not a fact that no such campaign was ever run 
in the country by RJR-Macdonald." 

10 Somewhere yesterday, oh, yes, at page eight four five 

three (8453), he asked the witness whether in reading 
Mr. Hoult’s testimony he didn't double-check, because 
Mr. Hoult, as you know, denied that campaign was ever 
run. And so I’ll refer your Lordship to volume IV, 

15 twenty-seventh (27th) of September, nineteen eighty-nine 

(1989). Peter Hoult is testifying. 

THE COURT: 

What page? 

He BAKER; 

20 Four nine o (490), My Lord. In discussing the campaign, 

in the middle of the page at approximately line thirteen 
(13), I'm asking Mr. Hoult: 

"Do you, however, know whether it did?" 

— meaning run. Answer; 

25 "I have no recollection of ever seeing an ad 
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RICHARD W. POLLAY Resp., Cr.-Ex. 

In the year of Our Lord nineteen hundred and ninety (1990), 
on this third (3rd) day of the month of April, PERSONALLY 
CAME AND APPEARED: 

RICHARD W. POLLAY, aged forty-nine (49), residing at 

[DELETED] 

WHO, after having been duly sworn on the Holy Bible, doth 
depose and say as follows: 

Me BAKER: 

Then, My Lord, given Mr. Irving's response, I would — 
with the indulgence of the Court, like to file that 
document now. 

THE COURT: 

Then give it a number. 

BY THE CLERK: 

AG-225. 

Me BAKER: 

Yes, this is the Vantage ad Smoke Smart. 

CROSS-EXAMINATION BY Me COLIN K. IRVING, 

On behalf of the Petitioner, RJR-Macdonald Inc.: 

Q- Dr. Pollay, at the adjournment yesterday I had read to 
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up or... 

Me BAKER: 

I take my instructions from the Court, Mr. Irving. 

Me IRVING: 

Well, My Lord, would the Court instruct Mr. Baker to sit 
down while I'm cross-examining. 

THE COURT: 

I just did. 

Me IRVING: 

Thank you, My Lord. Were those good enough instructions 
for you, Mr. Baker? 

Q” Now, Dr. Pollay... 

Me BAKER: 

Quite. 

Me IRVING: 

Q~ ... may I suggest to you that there is a good deal of 

evidence to show, and learned opinion, to indicate that 
when we come to the subject of adolescents and children, 
that they are not affected by advertising any more than 
adults once they reach a certain stage, and don't, in 
fact, you find that in Darmon and Laroche itself? 

Mg BAKER: 

I object to the question. My Lord, If the basis for the 
question is the statement that was put to the witness 
yesterday and the answer that he gave on it without the 
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witness having the opportunity to look at the entire 
paragraph, then it‘s inconceivable that he could give an 
answer that may or may not — that he could give an 
answer that’s necessarily in context with the rest of 
5 what appears in the Laroche book. I have the book here. 

My Lord. See what's yellowed out on the top left corner 
of that page, five hundred (500). I would submit to you 
that Dr. Pollay be entitled to look at that before he 
responds to the question. 

10 THE COURT; 

I don't see your point, quite frankly. Under reserve. 

Me IRVING; 

Q“ Well, Dr. Pollay, would you answer the question, please? 
Me BAKER: 

15 Am I entitled to put the book in front of the witness. 

My Lord? 

THE COURT: 

Oh, yes, put the book if you want. 

Me BAKER: 

20 Thank you. That’s the passage — take your time. 

A- May I have the question repeated by the... 

Me IRVING: 

Q- I was asking. Dr. Pollay, whether there isn't a good 
deal of evidence to suggest that in the case of 
25 adolescents, children even, that as they mature into 
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adolescence they learn what advertising is and they 
learn that it is an attempt to persuade and that they 
react to advertising once they've reached early 
adolescence in the same way as adults do? The question 
5 has nothing to do with the page you're looking at. 

Is that not a well-known fact? 

A- It is established that there is a maturing process by 
which adolescents do become increasingly aware of the 
purposes of advertising, but what's not clear is whether 
10 that awareness creates an immunity from the effects of 

advertising. Indeed, in the literature now there's 
reference to what's called the myth of self-immunity, 
that is the fact that people feel because they're aware 
of advertising that that makes them immune. Everyone in 
15 society has that feeling, and yet it's perfectly obvious 

that it cannot be the fact that all people are immune 
from all advertising or all advertising would be simply 
folly. It's hard to believe that all that spending is 
done by fools. 

20 Q- Would you look at page five o two (502) of Darmon and 
Laroche, please. 

My Lord, I have an extra copy of this part of the 
book I'll give to Mr. Baker if you like. 

You'll see a heading at page five o two (502), 

25 Doctor, "Are Children More Persuasable?" Do you see 
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RICHARD W. POLLAY Resp., Cr.-Ex. 

Me BAKER: 

Oh, I think he should be permitted to answer the 
question the way he was. My Lord. 

THE COURT: 

5 The question was print media. 

Me IRVING: 

Q- I want to show you a document which is a government 
production document. It's called: "Final Report, 
Feasibility Study for Health Warnings on Tobacco 
10 Packages," prepared by William Leis and Associates, and 

there's a project team, including yourself, Richard F. 
Pollay, Ph.D. Do you see that? 

A- Yes, I do. Although my middle initial is not "F". 

Q- I see. But that is you. Dr. Pollay? 

15 A- I — yes. 

Q- Yes. Do you remember the project team? 

A- Yes, but I did not have the final edit on this or I 

would not have misspelled my name. 

Q- No! But you did read it, did you not? 

20 A- I read it after it was submitted, yes. 

Q- Did you file any dissenting opinion about it. Dr. 

Pollay? 

A- No, I did not. 

Q- No. Would you look at page one o two two seven (10227) 

25 in the large numbers at the bottom. My Lord. 
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THE COURT: 

I’m sorry? 

Me IRVING: 

Page one o two two seven (10227). It's actually -- it's 
page nineteen (19) at the top. 

Q- This is marked: "Appendix I notes." I*m not going to 

read it all out to you. Dr. Pollay, but if you'd look at 
paragraph two (2), it says: 

"The population group most at risk is, of 
course, young persons who have not yet made 
the decision to use tobacco products." 

And then in the next paragraph you say this: 

"However, this group is also by far the one 
most difficult to "reach" by means of most 
conventional health communication strategies. 

There are a number of reasons for this. Many 
of these persons don’t worry about long-term 
health risks, they respond to a unique set of 
peer group pressures and they are not very 
much attracted by print media communications." 

Am I reading it correctly. Dr. Pollay? That's the 
conclusion of the group which you formed a part of? 

A- Well, this isn’t the conclusion, this is a technical 

note — and I don't recall this, nor was I the author of 
that note, nor do I know the data on which that was 
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based. 

Q- I see. Did you dissociate yourself from that comment at 
the time or at any time since. Dr. Pollay? 

A- No. And I don't think it's — I mean, my judgment is 
that it probably has some merit. As I say, I think 
that’s the reason why pictures speak louder than words. 
Q- I'd have that marked, please, as RJR-177. 

Is there not also evidence in the public domain, 

Dr, Pollay, that teenagers not only recognize ads 
generally, but they recognize cigarette ads and they 
don’t like them? You don't remember reading that, for 
example, in the Surgeon General's reports and elsewhere? 
A- I don't recall the specific reference you refer to? 

Q- Well, I would refer you to the nineteen seventy-nine 

(1979) Surgeon General’s report. Have you ever had the 
occasion to look at that. Dr. Pollay? 

A- Yes, I have. 

Q- Your counsel will give you a copy of it. I'll wait 
until you have it in front of you. 

Look at chapter seventeen (17), please. 

A- This is volume II we're looking at? 

Q- Volume II. 

THE COURT: 

Okay. What chapter? 
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Me IRVING: 

Chapter seventeen (17), My Lord. 

A- And what page? 

Q- Well, there are several pages, but first... 

Me BAKER: 

My Lord, if I may, before my friend gets to the 
question. I'd like to lay down a general objection to 
this entire line of questioning. My friend, Mr. Irving, 
is cross-examining Dr. Pollay as though he were a child 
psychologist. He has not attempted to qualify himself 
at the beginning of his testimony in that regard. He 
has analyzed ads and he has said on the record that 
these ads appear to be healthy young people; that kind 
of thing. But that is far different, when he's 
testifying as an advertising specialist, from then being 
open to being cross-examined on the literature, which, 
as we know from the list of witnesses, is coming from a 
child psychologist. That Dr. Pollay, in the sense that 
Mr. Irving is now trying to cross-examine him, is not 
competent to do. 

THE COURT: 

Do you want to put your answer for the record? Do you 
want to answer it for the record? 

Me IRVING: 

Well, My Lord, yes. Dr, Pollay did not hesitate 
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yesterday, as you will recall, to look at a series of | 

advertisements and say: I pronounce that these are aimed 
at youth, although he told us in cross-examination on 
his qualifications that he was not able to give evidence 
about the impact of ads. However, as you will recall, 
he said, without any hesitation, that certain ads were 
aimed at youth, so I am certainly entitled, in my 
submission, to cross-examine him, if only on credibility 
to see what he knows about the effect of ads on youth 
and cross-examine on whether he knows anything about the 
literature on the subject. 

THE COURT: 

Well, under reserve. 

Me IRVING: 

Q- Look at page fifteen (15) of chapter seventeen (17), 

please. Dr. Pollay. Vou’ll see a heading on the bottom 
right: "Mass Media." Do you see that? 

A- M'hm. 

Q- It says this; 

"In a task force report on respiratory 
diseases, the National Institute of Health 
state that mass media have been used 
extensively in anti-smoking efforts. But 
exactly how they influence behaviour is 
unclear. Ward reports that in a study 
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Q- They react negatively, don't they? That's what we see 
from the Tempo ads? 

A- That's correct. 

Q- Yes. 

A- And that's why the advertising has to be careful not to 

be too blatant in that regard. 

Q- That's right. It was found in the research done 

afterwards that there was a negative reaction to the 
perception that these were aimed at young people. 

That's the part you didn’t put in your report, isn't it? 

A- Well, their context was clear in that report, and as I 
say, that's the reason why one needs to avoid being too 
blatant in that effort. 

Q- M'hm. 

A- Because it will precipitate a reaction. 

Q- Isn't it also made quite clear in chapter seventeen (17) 
of the Surgeon General’s report what the real initiators 
of smoking are. Dr. Pollay? 

A- It identifies... 

Q- Look at page... 

A- ...a number of contributing factors. 

Q- Yes. Look at page seventeen eleven (17.11), if you 
would. Halfway down that page: 

"Smoking appears to be initiated as a result 
of social influences or more particularly the 
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imitation of models, such as peers, media 
stereotypes and significant adults." 

So on. And is it not a fact. Dr. Pollay, that not only 
in chapter seventeen (17), but in an immense body of 
literature we learn that parental example, peer 
pressure, sibling influence, factors of that kind are 
predictors of smoking behaviour? 

Yes, but in turn, peer influences and peer group 
acceptance and the perception of same, we also have seen 
evidence of — are in turn influenced by advertising. 

So the advertising is still implicated in this social 
dynamic. 

Now, look at page seventeen nine (17.9) if you would. 

There is a suggestion there from the U.S, Public Health 
Service which I’d like to put to you, at the top of the 
page. The Surgeon General’s report quotes the following 
from the U.S. Public Health Service: 

"It is futile to continue to tell teenagers 
that smoking is harmful and that they 
shouldn't do it. They know that it is 
harmful, most do not want to do it. The most 
effective thing we can do is to help them to 
understand the benefits of smoking as compared 
to the costs and dangers so that they will 
have the facts that they need in order to make 
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a thoughtful decision on whether to smoke or 
not to smoke.” 

Have you seen that before. Dr. Pollay? 

A- Yes. 

Q- Do you agree with it? 

A- Well, it's quite hard to disagree with the general 

principle of encouraging people to make a thoughtful 
decision about smoking or not smoking. It is not clear 
what they have in mind when they refer to the benefits 
of smoking. We have seen evidence that teenagers in 
Canada are also aware of some of the hazardous 
consequences of smoking but, as the documents recited 
indicate, they believe that these do not apply to 
themselves. This is a characteristic often of 
adolescents, to feel that they're not subject to the 
same mortality as the rest of us. 

Q- What document are you referring to. Dr. Pollay? 

A- I'd have to search my report, but it was in the — it 

was entered in evidence yesterday about, I think it was 
project sixteen (16) or one (1) of those... 

Me BAKER: 

We'll find it for you. 

A- ...that people believe... 

Q- Hold on. 

A- It's in my report orv page eighteen (IB), Project 
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(18) of your report. Doctor? 

A- Yes, that's right, and it was in the records yesterday. 
Me BAKER: 

What Dr. Pollay — just for the record, what Dr. Pollay 
just read, My Lord, is the study highlights in AG-217 
which... 

THE COURT; 

Yes, it's all been said. 

Me BAKER: 

Yes, I know. 

Me IRVING: 

Q- Now, Dr. Pollay, I asked you yesterday whether it wasn't 
a fact that the comments you had made about women 
smoking in the period up to nineteen forty (1940), by 
nineteen forty (1940) only in the United States, only 
twenty-five percent (25%) of women were smoking and I 
think you said that you weren't sure of that, was that 
your answer? 

A- I'm not sure of that but even if that were the case, 

that would still be five (5) times as many as had been 
the case in the twenties (20s). That's a very dramatic 
growth. 

Q- Do you not recall testifying yourself. Dr. Pollay, that 
by nineteen forty (1940) the number was only twenty-six 
percent (26%)? 
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A- I don't remember the exact number but it's in the 
report. 

Q- It's not in the report, it's in your deposition in the 
Cipollone trial, where you were asked and gave evidence 
that by nineteen forty (1940) only twenty-six percent 
(26%) of women were smoking. Do you recall giving that 
evidence? 

THE COURT: 

I believe it's in the report too. 

A- I don't remember the emphasis of "only" because I find 
twenty-six percent (26%) a very substantial number 
considering how few women had been smoking a very short 
— a very few years previously. 

Me IRVING; 

It's in the annexes, My Lord, to Dr. Pollay's report at 
page twelve (12) of the notes about the history of 
cigarette advertising. 

Q- Now, when did the overall Canadian market for cigarettes 
start to decline. Dr. Pollay? 

A- I don't have that exact date. 

Q- You know it is declining? 

A- Yes, I know that the number of people smoking is 

declining, although I also — it's ray understanding that 
there's been an increase in the amount smoked by those 
people continuing to smoke. 
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Q- Can you... 

A- So that the volume isn't declining as fast as the 
fraction of population smoking. 

Q- And you have no idea when that trend began? 

A- No, I couldn't date it. I have not attempted the 

historical analysis of the Canadian market. I have some 
graphs at home, I could find that information. 

Q~ Do you know, from your own research. Dr. Pollay, the 

relationship between the rise in advertising expenditure 
in Canada in recent years and the decline in cigarette 
consumption? 

A- No. 

Q- No. 

A- I do not. 

Q- You do not. 

A- Nor do I think that — that one can simply look at those 
two (2) variables in isolation. It's clearly important 
to consider other factors, like price, like the changes 
in warning and the like. 

Q- Yes, like social conditions? 

A- That's correct. 

Q- Like organization, industrialization, changes in 

economic conditions — all of those things would matter, 
wouldn't they? 

A- They would be the preconditions for other changes that 

y^UDIOTR/^NSCRIPT, Divliion de Pierre Vllciire S. Asiocles Llee 

!ibrary;.ijcsti«iMrii]b'xqq0^a00/pellits.ucsf.edu/docs/zrgl0001 



RICHARD W. POLLAY Resp., Cr.-Ex. 

might take place. 

Q- That's right. And you wouldn't be able to reach any 
firm conclusions unless you knew all that, would you, 
assuming you even knew what the decline was? 

A- The more you knew about that, the better off you'd be, 
yes. 

I would like to add that the fact that sales are 
declining for any product does not mean that the 
advertising is totally unimportant to the firm or 
ineffective in the marketplace, because the real 
question, of course, is what would have been the sales 
decline in the absence of the advertising, not whether 
-- not the absolute growth or shrinkage but — and 
unfortunately, we've had no good experimentation and we 
had no regions or experimental groups for whom there is 
no advertising. 

Q- Dr. Pollay, do you recall having been asked when you 

gave a deposition in the Cipollone case whether one of 
the ways to determine whether advertising is effective 
is to examine sales data? 

A- I don't recall it but I would stand by it, yes. 

Q- Well, let me ask you. Is one (1) of the ways to 

determine whether advertising is effective to examine 
sales data? 
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be going on simultaneously. Sales force 
efforts, changing prices, changing 
distribution patterns, changing competitive 
behaviors, changing competitive prices and so 
on. So, it takes a fairly vigorous designed 
experimental situation in order to isolate the 
effect of an advertising campaign to be 
certain you are correctly attributing any 
effect to it." 

Now, is that the question you were asked and is that the 
answer which you gave in the Cipollone deposition, Dr. 
Pollay? 

A- Yes, except vigorous should be rigorous. 

Q- Fairly rigorous. 

A- Yes. 

Q~ It should probably be "a rigorously designed 
experimental situation", is that... 

A- Perhaps it should have been, but I may have said it that 
way. 

THE COURT: 

Q- But do you still stand by that... 

Me IRVING: 

Q- It's still true? 

A- Yes, the — it's very difficult to assess advertising on 
the basis of sales, which is the reason why most 
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management practices use other kinds of moderating 
variables or intermediate variables. That is, look at 
— for attitude change or comprehension or recall, 
because it takes so long for the advertising to manifest 
itself in sales patterns and that's so diffuse over 
time, it becomes — whether or not those sales patterns 
are the result of advertising or other influences 
becomes a very murky analytical problem, often because 
we don't have the good data on the other influences. 

THE COURT: 

Q“ All that being said, do you still agree with your 
statement? 

A- Yes, the statement that — that's right, I believe 

that's the thrust of it, that we need to consider other 
factors. 

Me IRVING: 

Q- And that it takes a fairly rigorous designed 

experimental situation in order to isolate the effect of 
an advertising campaign? You still agree with that? 

A- That's correct. I mean, in terms of sales. If what 

your concern is is what's the bottom line sales dollar 
contribution of this advertising effort, that's quite 
difficult, and in none of the documents that I've seen 
here or elsewhere do you see a one for one 
correspondence with we’ve spend this many dollars on a 
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Export "A" because". And what document was that? 

A- I believe it comes from the — the reference is the 

preceding paragraph. I believe it's the Export Family 
Strategy document. 

Q- Yes. That's right. And that's the one yesterday we 
looked at, Doctor, which says: 

"Because we cannot direct either our copy or 
our creative to starters"? 

Remember that? 

THE COURT: 

It’s easier to look at the document. 

Me IRVING: 

Let's look at the document again. 

THE COURT: 

Or the document would speak by itself in many ways. 

Me IRVING: 

Yes, it does. My Lord. Well, this is now AG-222. 

Q- So it is this document to which you would direct me. Dr. 

Pollay, in answer to my question? 

A- I don't have the document in front of me. 

THE COURT: 

AG-222. 

Me IRVING: 

Q- AG-222. Would you give him AG-222, please? 

Now, Dr. Pollay, I asked you whether you could 
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simply to have that page put in... 

Me BAKER: 

No, no, no, file the whole document. 

Me IRVING: 

5 But if my friend wants the whole document, he can have 

the whole document. Then I’d like to have the Vantage 
Family, 1983-1987 Strategic Plan marked as Exhibit 
RJR-178. 

Q- Now, you had read that before, hadn't you, Dr. Pcllay? 

10 A- Yes . I 

THE COURT; 

What was one seventy-seven (177)? Maitre Irvine, you j 
have not given any number to the pages you've cited from 
j the A.dvertisi.ng Management in Canada. Do you intend to 

15 give it a number or not? 

Me IRVING: 

My Lord, then I should — I'm sorry, I should give that 
a number. Let that be RJR-179, 

Q- Dr. Pollay, have you looked at studies on the decree to 
20 which cigarette ads are recognized by young people in 

Canada ? 

.A- No, I have not. 

Q- I'd like to show you briefly a document which is marked 
RJR-74, which is "Social Marketing Research Study on 
25 Non-smoking prepared for Health and Welfare Canada, New 
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Brunswick Department of Health and Community Services in 
the Saskatchewan Department of Health", where they 
report on the result of some research on brand recall. 
Let me just ask you, have you ever seen that document, 

Dr. Pollay? 

No, I have not. 

You've never seen it. Now, when an advertiser sets out 
to achieve some communications goal, Dr. Pollay, is it 
not a fact that there are a great many barriers which 
are in the way, among them what is known as advertising 
clutter? 

That's correct. 

How many ads does the average Canadian see in a day, do 
you know, Dr. Pollay? 

No, I don't know a precise number and I doubt that 
anyone has a precise number, but it would be many, 
presumably in the hundreds. 

Advertising clutter would be one of the major problems, 
wouldn't it, in getting your message through to your 
target audience? 

Yes, I would agree with that, and in realizing an 
effect, too. There’s many competing messages. That’s 
part of the reason why single advertisements are so 
unlikely to have impact and why sustained effort over 
the years is required. 
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Q- Did you not find reference, in fact, in the RJR 

documents to the difficulties created by media clutter? 

A- I don't have a specific recall, but I'm sure from place 
to place there would be such references. It would be a 
hard problem to ignore. 

Q- And is not another problem. Dr. Pollay, the phenomenon 
which is generally referred to in the literature as 
selective attention? Selective attention: do you know 
that phrase? 

A- Yes, I do. 

Q~ What does it mean? 

A- It means that people are inclined to attend to stimulus 
objects, like advertisements, to a — with a greater 
propensity if they match their needs. That is, 
motivation will have an influence on perception. A 
simple example of that would be if we were -- you and I 
were to walk down the street and I was more hungry than 

you, I might pay more attention to the restaurants on 

the street. 

Q- M'hm. 

A- You might be observing something else. 

Q- We've had the example of cat food in this case. I mean, 
I take it you would agree that people who don’t own a 
cat don't pay much attention to cat food advertising, 
for example? 
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A- Probably not. | 

Q- No. Men don't pay much attention to products 

specifically designed for women; that sort of thing? 

A- Probably not. But as I say, it's a more generalizable 
principle than that as perception is a function of 
motivational states. 

Q- M’hm. And in fact, notwithstanding what you said 

yesterday. Dr. Pollay, individual articles in the public 
press on smoking have, from time to time, had a most 
dramatic effect, haven’t they? 

A- Individual articles? 

Q- Yes. 

A- I can't think of an individual article that has had that 
impact. Certainly some events have had dramatic effect. 
The release of the College of Surgeon's report or the 
Surgeon General’s report, with all of its follow-up 
publicity and discussion has a cumulative effect. 

Q- What about the Reader's Digest article, "Cancer by the 
Carton." When was that published? 

A- That was published in nineteen fifty-two (1952), 

December of nineteen fifty-two (1952). 

Q- M'hm. And did that not have a very dramatic effect 
which you have noted yourself in the annex? 

A- Yes. And, again, not only in and of itself, but also in 
the echoing of that story and the discussion of it 
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Me BAKER: 

We'll give you a copy. My Lord. 

THE COURT: 

But I have seen the nineteen CiCty-two (1952), is that 
in Doctor Laroche or in Dr. Pollay? 

A- No, I make mention of that — it's normally thought of 
as the hallmark event. That is the... 

Me JOYAL; 

Page eight (8)- 
THE COURT: 

Right. Just found it. 

A- ...the first time in which what was going on and 

becoming known in the medical community was brought to 
public attention. 

Me IRVING: 

Q- You said a minute ago you didn't know what the actual 
result was, Dr. Pollay? 

A- I didn't — I said I wasn't sure what the effects were 
on Kent. The impact, in fifty-seven {'57), on Kent. 

Q- Oh, well, look at your annex, would you please, at page 
twenty-six (26) of the history of cigarette advertising 
part. 

A- Yes. 

THE COURT: 

Page what? 
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Me IRVING: 

Page twenty-six (26), My Lord. 

Q- I'm reading from the last paragraph, above the heading | 
"Motivation Research." 

"Kent's new micronite filter of tiny natural 
fibers added to the cellulose acetate gets big 
boost from Reader's Digest article, 'Wanted 
and available: filtertips that really work.' 

Almost official endorsement. Sales jumped 
from 3.4 billion to 15 billion, saves 
Lorillard." 

That's — I'm quoting accurately from your annex, 

Doctor? 

A- Well, except mis -- omitting the parenthetical 

observation that Fortune Magazine in sixty-three (’63) 
thought those tiny natural fibers were asbestos. 

Q- Yes. 

A- The sales jump, of course, is still going on with -- I 
mean in that context — it's supported by a very heavy 
advertising. The Kent campaign was the largest product 
launched and continuing advertising effort up until that 
point in history. It was a very substantial marketing 
program. 

Q- In fact, what were the tar wars? 

A- The tar wars was a term used by some of the analysts to 
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SHORT RECESS 

CROSS-EXAMINATION BY Me LYNDON A.J. BARNES, 

On behalf of Petitioner, Imperial Tobacco Limited: 

Q- Dr. Pollay, are you familiar with a publication called 

"The Canadian Media Directors — Directors Council Media 
Digest"? 

A- Yes, I am. 

Q- And is that a document that you would use from time to 
time to look at the circulation figures for magazines? 

A- Yes. 

Q- Dr. Pollay, I'd like to show you the nineteen 

eighty-seven - nineteen eighty-eight (1987-1988) edition 
of that magazine and direct your attention to, in 
particular, page number fifty-two (52), if you would. 

Do you have that in front of you? 

A- Yes, I do. 

Q- And, Dr. Pollay, if I understand what I’m reading, that 
page sets out for June of nineteen eighty-six (1986) the 
circulation figures of U.S. magazines with Canadian 
circulations of in excess of thirty thousand (30,000). 

Is that correct? 

A- That's correct. The data based in nineteen eighty-six 
( 1986) . 

Q- That's correct, and published in nineteen eighty-seven 
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(1987)? I believe that's the date? 

A- Republished. Originally published from an American 
source in eighty-six ('86). 

Q- And you would accept this as an authoritative source for 
circulation figures. Dr. Pollay? 

A- Yes, it's a gross kind of data. That is, it doesn't 
give the breakdown as to what the characters of the 
audiences are, but it's a gross indication of its 
circulation. 

Q- All right. And I just wish to just point out to you, if 
I might for a moment, the following magazines: Life, 
t^ewsweek. People’s Weekly, Playboy and Sports 
Illustrated. 

THE COURT: 

Just a minute. Life, Newsweek... 

Me BARNES: 

People's Weekly, Playboy and Sports Illustrated. 

THE COURT: 

Play. . . 

Me BARNES: 

Playboy and Sports Illustrated, My Lord. 

Q- Do you see those? 

A- Yes, I do. 

Q- And the circulation figures of those individual 

magazines range from a low of just under eighty-six 
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thousand (86,000) to a high of just over a hundred and 
sixty thousand (160,000). Do you agree with that? 

A- That's correct. 

Q- All right. And, Dr. Pollay, you indicated in your last 
question to Mr. Irving before the brealc that in a 
competitive market, if one of the competitors was unable 
to advertise, that there would be a reduction in market 
for that particular company, did you not? 

A- Yes, in the long run. It would take some time, but that 
would be the final import. 

Q- And you're aware that under the existing legislation, 
the legislation that brings us together today, that 
these American magazines will continue to come into 
Canada with their advertisements? You're aware of that? 

A- Yes, I am. 

Q- And, Dr. Pollay, I don't need to turn these up, but to 
tell you that those five (5) magazii.us that I have just 
drawn your attention to, the October nineteen 
eighty-nine (1989) edition of each of those magazines is 
filed in this Court and each of those magazines contains 
cigarette advertisements. 

A- Yes, I'm not surprised. Sports Illustrated has always 
very densely... 

Q- I'm not asking you if you were surprised but, I mean, do 
you agree with me that they contain them? 
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A- I suspect they contain many'advertisements. 

Q- And so that if we look at these circulation figures, I 
take it that a circulation figure is the number of 
copies that are actually distributed? 

A- That's correct. 

Q- And on top of that there'd be another calculation to the 
extent that I receive the magazine, I might pass it on 
to another family member or a friend to look at it? 

A- That's correct. 

Q- And from that, the fact that I have a circulation figure 
of, let's say a hundred thousand (100,000), the number 
of people that might actually see that magazine would 
exceed that? 

A“ Yes, that's correct. 

Q- And do you have any rule of thumb as to what you would 
say that figure would be? 

A- Magazine pass-on readership? 

Q- Yes. 

A- No, I wouldn't know for these magazines what that would 
be. 

Q- So in any event, to just complete this point, you'll 
agree with me that there's going to be a substantial 
circulation of magazines in this country containing 
cigarette advertising, despite the fact that there's a 
ban? 
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Me BAKER: 

Let him answer the question, please. 

A- It depends on the benchmark. The media plans we've been 
looking at, typically you're looking at a reach of 
eighty (80%) to ninety percent (90%) of the population, 
so data that suggests a reach of ten percent (10%) of 
the population by that comparison is not too dramaLic. 

Me BARNES; 

Q- Oh, we're not comparing. By looking at circulation 
figures, we're not comparing reach. Now, we're 
comparing apples and oranges. These are circulation 
figures, are they not? 

A” I don't understand the point you're making. 

Q- Well.., 

A- I mean... 

Q- ... let's.., 

A- ... a reach is based upon circulation and the ... 

THE COURT: 

Q- The reach of population would be based on circulation 
and pass-on readership? 

A- Yes, and then... 

Q- And you don't know the readership? 

A- ... in a complex campaign with multiple media, the 
cumulative reach depends upon the degree of overlap 
between various media and the redundancy in their 
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audiences. 

He BARNES: 

Q- Well, let's see if we can agree that despite the ban 
there's going to be a substantial circulation of 
maga 2 ines in Canada today that contain cigarette 
advertising? Will you agree with that? 

A- Yes. 

Q- All right. Might we file just the page, My Lord, as the 
next exhibit? 

THE CLERK: 

ITL-39. 

Me BARNES: 

Q- Now, Dr. Pollay, you've come to this Court as an expert 
to give evidence, is that not correct? 

A- Yes. 

Me BAKER: 

I think it's pretty obvious by now, Mr. Barnes. 

Me BARNES: 

Well, that's good, Mr. Baker. I just want to make sure 
we understand. 

Q- And would you say. Dr. Pollay, that one of the functions 
of the expert is to assist the Court? 

Me BAKER: 

My Lord, I wonder whether that is, at this stage, a — 
either an appropriate or a fair question for this 
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Me BARNES: 

Q- Now, let's try and understand the purpose of this 

document. Did you indicate just a moment ago that it 
was a promotional document prepared by you? 

A- Yes, it calls attention to, among the academic 

community, to the fact that this lecture has been given 
and is prepared. 

Q- And I take it that the purpose of distributing this card 
is to make it known that you're prepared to put the 
presentation on again? 

A- Yes, I've been invited recently by Penn State University 
to give the Donald W. Davis Lecture there, presenting 
this material. It was done under the same title. 

Q- And how many copies of this particular postcard did you 
have prepared? 

A- This was circulated to those people who assisted me in 
the reviewing and — of an editorial supervision of 
manuscripts for the Association for Consumer Research 
meetings. There were about two hundred (200) such 
people, so I guess — I mean, that would have been the 
order of magnitude. There may have been a few other 
people from other lists that I mailed it to, but it 
would be a couple of hundred of these were circulated. 

Q- And the purpose was to solicit invitations for you to 
come and make this presentation, this provocative 
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as far as I know. I mean there were others who 
testified about consumer behaviour. 

Q- So you're not “the” expert witness, you're "an" expert 
witness for the Plaintiff? 

A- Well/ in the context of the advertising, I was the 
expert witness. 

Q- Did Dr. Cohen testify? 

A- Yes. 

Q- And what did he testify about? 

A- Consumer behaviour and Rose Cipollone in specific. 

Q- And consumer behaviour as it related to advertising? 

A- Well/ I'm sure he touched upon that, but his focus was 

on Rose Cipollone and the psychology of her. 

Q- And what's this, the function that you have with the 
Canadian government as a consultant? 

A- Well, that just refers to this role. 

Q- And that's to appear in this Court? 

A- Yes, to review those sixteen (16) boxes of documents, to 
provide the managerial perspective on cigarette 
advertising management, 

Q- Would you agree with me. Dr, Pollay, that if somebody 
was to look at that and see that the heading of a 
presentation that you were about to deliver; "Getting 
Away With Murder!“ that a person looking at that 
objectively would think that you had a very specific 
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view about the tobacco industry and it would not be a 
favorable view? 

A- Well, the subtitle says; "Cigarette Advertising and 
Public Policy." I would hope that the view would be 
that I do have a specific view toward the way in which 
cigarette advertising has or has not been regulated in 
the States. 

Q- Why did you feel that it was necessary to emblazon in 
large black block the heading: "Getting Away With 
Murder!" 

A- Well, all advertising needs a headline. 

Q- And how many responses did you have to your promotion? 

A- Well, I've had maybe a half dozen inquiries, but my 

schedule hasn't permitted attendance at any now, except 
Penn State University, the Donald W. Davis Lecture I 
mentioned, and I'll be going, on the first of May, to 
Harvard, to a Marketing Ethics Colloquium there. 

Q- Dr. Pollay, I'd like to now put some general statements 
to you. 

THE COURT: 

Are you giving this a number? 

Me BARNES; 

I'm sorry, I'd like to give it a number. 

THE COURT: 

And do you want to file the original of the postcard? 
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Me BARNES: 

Yes, the original, please. 

BY THE CLERK: 

ITL-40. 

Me BARNES: 

Q- Well, I suppose just for the record, in case anybody 

raised the question, can you just explain to us what the 
handwritten comment is on the exhibit, Dr. Pollay: 

"Thanks for your help with A.C.R., Rick." 

I take it that's your writing? 

A- That's correct. Well, I actually had to have some 

clerical assistance, so the signature is mine, and the 
sentiment is mine although someone else wrote the 
"Thanks for your help" in order to process the many 
cards we had. 

Professor Ringgold helped in the reviewing process, 
reviewed a couple of manuscripts of the -- I believe we 
had over four hundred (400) manuscripts to review and we 
sent her two (2) or three (3) and asked for her 
assistance, and this is my thanks for that effort on her 
part because there's no other compensation for that. 

Q- Dr. Pollay, I'd like to — it was ITL-40, I believe. 

THE COURT: 

Yes . 
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Me BARNES: 

Q- Some general statements to you and just make sure that 

— that you still agree with them today, and I take from 
an article that you wrote, which is known fondly as the 
Padded Sell and... 

THE COURT: 

Do I get a copy? 

Me BARNES: 

Sorry, My Lord, one more. The most important person. 

Q- Now, Dr, Pollay, for the past two (2) or three (3) days 
you've been talking about some specifics of advertising, 
and I just want to go back to some — some basic 
understandings and make sure that — that I understand 
what your position on advertising is from a general 
perspective and I just want to read to you what you've 
written and — and I usually wouldn't give you the 
article but I've given you the article so Mr. Baker 
doesn't get up and — so we've got it, because I'm only 
asking you whether you wrote this and whether you still 
agree with it today? There's nothing sinister in what 
I'm suggesting to you at this moment. 

THE COURT: 

Could you just situate the article? 

Me BARNES: 

Yes, I'm going to read to him... 
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THE COURT: 

It's probably from a book? 

Me BARNES: 

This is an article, I believe, and perhaps Dr. Pollay 
can tell us when and when — when and where it was 
published? 

A- Yes, it was a commissioned piece. That is, the editors 
of the — the academic journal requested it of me. The 
journal is called Current Issues and Research in 
Advertising, which is an annual production, and I think 
the title describes it. In this particular year, it was 
published in two (2) volumes, volume 1 being the 
original empirical research and volume 2 being the 
solicited reviews — and I don’t recall, but I believe 
there were only a few reviews that year. In fact, yes, 
there were only two (2). So this is essentially half of 
that review volume. The other article was on magazine 
audience measurement. 

THE COURT: 

And do you have the date? 

A- Published in nineteen eighty-six (1986) -- at least, 
that's the date on the manuscript. I believe it 
actually came out in the spring of eighty-seven ('87) 
but its — its target was December eighty-six ('86). 

Q- Okay, sorry, Mr. Barnes. 
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Me BARNES: 

Thank you, My Lord. 

Q- Now, I just want to read to you from a couple of places 
in this article. First of all, at page one hundred and 
eighty (180). Do you have that Dr. Pollay? 

A- Yes, I do. 

Q- All right, I just want you to read — or I'll just read 
it to you; 

"Everyone, from the most naive consumer to the 
most sophisticated practitioner, is acutely 
aware of the obvious specific intent of 
advertising to sell goods, to move the 
merchandise. Even though many contemporary 
ads are quite indirect and not transparent on 
this score, it is impossible to grow up in a 
commercial culture and not learn at an early 
age about the self-serving intent of 
commercial communication," 

Now, do you continue to agree with that statement today. 

Dr. Pollay? 

A- Yes, but as the paragraph suggests, despite that there 
is — you see, most commentators suggest with some 
certainty that advertising plays a far more profound 
role in our society than merely accelerating economic 
activity. 
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Q- I didn't suggest to you that it didn't. I'm just asking 
you if you agree with that statement today? 

A- Well, yes, I've already agreed that people do grow up 
and ultimately become aware of the intent and become 
cynical about advertising but that does not imply that 
they are therefore immune from it* 

Q- I didn't suggest that, did I, Dr. Pollay. I'm not 

suggesting that they're immune from it. I'm suggesting 
to you that that statement is current today, and you've 
agreed with that, and that statement also says that they 
become aware of this attitude towards advertising at an 
early age, do you agree with that? 

A- Yes. 

Q- And what would you say, Dr. Pollay, that age would be? 

A- Well, it depends on the kind of awareness you're talking 

about, but certainly by the teen years. 

Q- By the early teen years? 

A- Yes, it depends on the awareness. I mean, children at a 
younger age, even by the time they enter school, will 
begin to be able to recognize television commercials as 
distinct from program contents. 

Q- And they can start to recognize commercials that they 

have an interest in as opposed to commercials that they 
have no interest in? 

A- Well, I guess they recognize that. I mean, they will 
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have interest in some and they will have less interest 
in others. 

Q- All right. And you go on to say, on page two hundred 
and five (205), the last paragraph on page two hundred 
and five (205): 

“The idea that advertising is not an 
omnipotent master and the consumer is not a 
helpless puppet is clearly valid." 

And is that statement still true today? Do you need to 
read the rest of the article to find out whether that 
statement is... 

A- No, no, I‘ra just reading what precedes and follows it. 

Q~ The statement is pretty basic, do you agree with it 

today or not? 

A- Yes, I do, but the context in which it's presented is 
quite clear. It carries on to say that — in the very 
next line, that; 

"The position of advertising as impotent 
should not be overstated either. Clearly the 
professional community speaks out of both side 
of its mouth on this issue. Claiming 
impotence when challenged with criticisms and 
potency when selling themselves to clients." 

And then that carries on to talk about the importance of 
it and... 
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Q- They may have been shaped in part but they can't be made 
to behave? If I don't want to smoke, an advertisement 
cannot make me start smoking, can it, Dr. Pollay? 

A- It — again, on the question of people's decisions, if 
you say people have made a careful and competent 
decision and there’s a commitment to it, clearly people 
cannot be bullied by a single ad, but a campaign over 
time will influence perceptions of both the behaviour in 
general and brands in specific that may colour their 
decisions in future years and their reevaluation of 
their options. 

Q- Do you think the sale of tobacco products should be 
banned? 

A“ No, I've never proposed that. 

Q- Do you think that the advertising of cigarette products 
should be banned? 

A- I think that’s a judgement really for the Court to -- to 
weigh, and I think that’s the purpose of this procedure 
here. My evaluation -- I've shared some of it. I don't 
see that a great deal of the potential informative role 
of advertising would be lost in the face of such a ban. 

Q- Well, is it your opinion that it should be banned? 

A- I would say, given the current character of the 

advertising and the assessment of — that informational 
role has lost — yes, I would say — see no cost to 
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that, but I'm only, you know, looking at that side of 
the equation. I*m not the medical expert or the legal 
expert to assess the other considerations. 

Q- Is that answer, then, yes, it should be banned? 

A- Given the considerations — given my understanding of 

the health consequences and my understanding of the role 
of advertising, in my view of the informative contents 
or lack thereof of advertising, yes, I see no serious 
reason why it should not be banned. As I say, there may 
be other considerations that I have not reflected upon 
and that, I think, is the process — purpose of the 
Court to add those. 

Q“ Now, when did you — you come to that — that 

conclusion, when did you come to that opinion, that it 
should be banned? 

A- Well, I would say it’s still an opinion that’s being 
shaped. I think the — my attitude was certainly 
strengthened by the experience of reading all these 
corporate documents, so it's only quite recently that 
I've had that opinion. 

Q- Because, in fact. Dr. Pollay, and I'll turn it up if 
necessary, you were asked that question during the 
course of the Cipollone trial and you indicated, at that 
time, that you didn't have any opinion on whether or not 
it should be banned? 
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As I say, it's — my opinion has evolved through the 
experience of — of seeing these corporate documents and 
further reflection on it and considerable research. I 
mean, that was at least a couple of years ago, and my 
attention has been given quite substantially to the 
cigarette issue since then. 

And I suspect that also the fact that you're working for 
the government has helped crystallize what opinion, if 
any, you would hold on that subject, wouldn't that be 
fair? 

Well, not — I don't think so, because I read the 
documents on my own and came to my own conclusion about 
the character of their documents. I mean, what -- I 
guess what crystallized my opinion was the extent to 
which I saw in the documents the — the efforts to 
address the concerned smoker and to convince them to 
continue smoking rather than quitting. 

But that, Dr. Pollay, then becomes a subjective judgment 
by you of those documents as to what the purpose and 
intent of documents were; would that not be correct? 

I don't think so. I mean, I cite the documents in 
support of that. I mean, I think that is made quite 
clear in many of the documents. 

Well, we -- we have spent a lot of time with -- with the 
documents over the past two (2) or three (3) days and I 
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suggest to you. Dr. Pollay, that — that you do cite 
from the documents but you don't necessarily cite the 
full context of the documents? 

A- Well, I didn't want to produce a report that was sixteen 
(16) boxes large. 

Q- But I think that's — the thing that I find curious is 
that I don't see that you ever report anything that 
would be characterized as not consistent with your 
opinion when you reference any of the documents? For 
example, as was pointed out to you, you don't indicate 
that RJR was talking only to smokers anywhere in this 
report, do you? 

A- No, I don't. There are many things missing from the 
report, I think. I mean one could make lots of 
observations about what’s not in the documents. 

Q- Now, you said, I think, a statement in response to an 
earlier question of mine that — and I don't want to 
quote you out of context -- but dealing with the power 
of advertising to shape the values of the consumer, I 
think, when you were responding to a question as to 
whether an advertisement could make me start to smoke. 
And would it be fair to say. Dr. Pollay, that there's 
quite a recognized controversy as to whether advertising 
appears to mirror or reflect society's values rather 
than whether, in fact, it molds or shapes society's 
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want to read to you is tl 
THE COURT: 

Page what? 

Me BARNES: 

Eight hundred and eighty- 
Q- ...is: "Advertising and 1 
That's the heading on tht 
"Advertising’s crit: 
that advertising shi 
And then you cite Berger 
"While advertising’* 
advertising merely ( 
e.g. Brown and Petei 
that advertising boi 
life." 

And you cite Kuhns and Wj 
say: 

"This is a signi£ic< 
unresolvable debate. 
That’s what you wrote, Di 
A- Yes. 

Q- All right. And my point 
Me BAKER: 

Leave the document there, 
moment, if you're going I 
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Me BARNES; 

Q- Now, in dealing with that. Dr. Pollay, you've done a 

history of the — of cigarette advertising, and we spent 
a little bit of time on that. And I guess that your 
5 thesis, if I understand it, is that advertising had a 

great deal to do with the development of the cigarette 
market — and certainly in the United States, where I 
understand the bulk of your research took place. 

A- Yes. That advertising played a significant role in the 
10 growth of that market. 

Q- All right. Now... 

A- I'm a little confused as to the context. I don't 

understand the bridge between that observation and this 
discussion. 

15 Q- Well, as long as you can answer the question, then you 

don't really need to understand the bridge. And since 

you're able to understand the question, I think that'll 
suffice. 

Have you done any research to determine what, if 

20 any, other factors affected the expansion of the 

cigarette market, let’s say from the years nineteen 
twenty (1920) to nineteen forty (1940). 

A- Yes. Well, we've discussed this at some length with Mr. 
Irving. There clearly are a number of other events that 
25 historians would call historical preconditions, that is 
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that help create the opportunities for various products 
like cigarettes to become successful. 

Q- Have you done any specific research yourself? 

A- NOf I have not. 

Q- And why is that? 

A- Because it was quite a substantial effort just to gather 
all the information on cigarette advertising, as 
reflected in the chronological notes. And I took the 
contemporary commentators' assessments that advertising 
was a significant factor as my evidence that it was. 

Q- Right. Now, what other factors would you say would be 
important that you've not looked at or researched? 

A- Well, again, we’ve discussed this already. It would be 
factors like the liberation of women, the break-up of 
extended families, perhaps, the movement of people into 
urban centers where the advertising would be more 
intense and all those phenomenon that would be going on 
concurrently. 

Q- If we can just digress for a moment, when you were 
giving your evidence about women. Dr. Pollay, you 
indicated, I believe, that -- after a question to Mr. 
Irving — that sometime around nineteen forty (1940), 
according to your history or your chronology, that the 
statistic for women smoking in nineteen forty (1940) was 
about twenty-six percent (26%), and that was taken from 
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your chronology. 

A- Yes. I haven't confirmed that by being shown in a 

document/ but I'm willing to accept your word on that. 

Q- All right. And when would you say that the first 
5 advertisement was specifically targeted towards the 

female in the United States? 

A- Well, the campaign that evoked the first commentary, 
sort of got evidenced in the historical record, was a 
Chesterfield campaign in nineteen twenty-six (1926). 

10 There were women featured in some preceding ads for 

minor brands, but they were judged to be more of the 
pin-up character design, really, to attract a male 
audience. Whereas the new campaigns in the twenties 
(20s) seemed, by public perception, to be aimed at 
15 soliciting women. 

Q- So that if we take, as the benchmark, nineteen 

twenty-six (1926) as being a specific ad campaign that 
targeted at women, I'd just like to show to you an 
article that goes back a long time, called: "Why 
20 Cigarette Makers Don't Advertise to Women," by Lin 

Bonner, and that was published in advertising and 
selling in October of nineteen twenty-six (1926). 

Have you seen that before? 

A- No, I have not. But I have seen the Chesterfield ad 
25 that they reproduce and that's the ad that's commonly 
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directly with this witnes 
Me BARNES: 

Well, I think I.. . 

Me BAKER; 

He can't do it this way* 


Me BARNES: 

I don't agree with that £ 
witness, My Lord; if that 
started the question. 


10 THE COURT: 

Oh, I didn't hear the "Is 
Me BARNES: 

I'm sorry, I said "If ths 
THE COURT: 


15 Oh. 


Me BARNES: 

We can play that back, bu 
THE COURT: 

Now you say it, anyway. 

20 Me BARNES: 

All right. I think I die 
Q- If that is correct. Dr. I 
the first advertisement v 
nineteen twenty-six (1926 
25 cigarettes smoked were be 
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A- Yes, that's what this article says. I don't — again I 
don't know Lin Bonner, but... 

Q- Do you have any information yourself, in nineteen 

twenty-six (1926), in your history about the percentage 
of women smoking? 

A- No, I have what I cite in my -- my report in the 
historical chronological notes- 

Q- When you were doing your chronology, would you have 
looked at this type of document, the advertising and 
selling journals? 

A- Yes, but I did not come across reference to this, so I 
missed this article. 

Q- And you don't have any reason to doubt the accuracy of 
that figure? 

A- Well, in -- no, I would assume it to be at least a rough 
estimate. I mean, it may well be rounded off, as 
sometimes is the case in these journalistic treatments, 
but I assume it's a rough measure of the magnitude. 

Q- So that what we know then. Doctor, if it's a rough 

estimate — but let's agree that it’s an approximation 
— that there were a substantial number of people -- 
pardon me, a substantial number of females that had 
started smoking cigarettes... 

THE COURT: 

The way you said it just doesn’t sound right. 
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Me BARNES: 

I missed that point. 

THE COURT: 

I know you did. I know you did. 

Me BAKER; 

We won't allow the record to know who made that last 
comment. 

THE COURT: 

You wanted to say of female persons. 

Me BARNES: 

Oh, sorry about that. 

THE COURT: 

I assume. 

Me BAKER: 

We all get into that kind of trouble from time to time, 
Mr. Barnes. 

Me BARNES: 

I apologize to the females in this room. 

Q- Dr. Pollay, if we can agree, then, that the figures are 
an approximation, but fifteen percent (15%) of the 
cigarettes inhaled by females — or fifteen percent 
(15%) of the cigarettes that were inhaled were inhaled 
by females before any advertising campaign specifically 
targeted females. Would you agree with that? 

A- Yes, that seems to be the case. 
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Q- All right. And then after females are targeted -- and 
that commences in nineteen twenty-six (1926) — if we 
take your figure that from nineteen twenty-six (1926) 
and to nineteen forty (1940), I believe, was your 
figure, it goes up to twenty-six percent (26%)? That 
would be correct? 

A- Yes, that seems to be correct. 

Q- So what we can conclude from this is, at least up until 
nineteen forty (1940), a great majority of women decided 
to smoke before any advertisements were targeted to 
them. 

A- Yes, that's correct. 

Q- Now, in your paper, Dr. Pollay, you refer to an author 

known as Calfee — Calfee, is that correct? I wonder if 
we can get your attention. 

A- Yes, I was just trying to finish my digestion of this 

previous result to see what it concluded. This article 
by Lin Bonner actually concludes that smart advertising 
writers and artists for some time past have been getting 
their messages across to the women, and in one of the 
most adroit campaigns I have ever noted. Pick up any 
magazine or newspaper or look around you at the 
cigarette advertisements on the billboards and, almost 
without fail, you’ll find a woman somewhere in the 
picture. 
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One recently showed a hand, undoubtedly feminine, 
holding a cigarette; another has a girl asking her 
boyfriend to blow the smoke in her direction, which is 
the one we've produced. These are all linking up the 
women and the cigarette, yet none of them offer her a 
package for sale. So they're not yet explicit in their 
violating social norms by offering it Co women, but they 
have been, as this author suggests, adroitly getting 
their message across to women nonetheless. 

Q- But the point is that the target was not the women, and 
you've agreed with that. 

A- Well, that's not the writer's conclusion. The writer's 
conclusion is they have been getting their message 
across to women. What the ads have not been doing is 
being as explicit. That's more -- it sounds more covert 
in her analysis. I judge that's what she means by 
adroit. I just didn't want to take that out of context. 

In any event, the poster is captioned -- this 
poster makes an indirect appeal to the feminine market. 
Although to date it constitutes the most direct appeal 
in this direction which we have on record, they become 
more and more explicit as time goes on, because as the 
larger number of women in the population are smokers, it 
becomes a little easier to — to use women without it 
being so scandalous. 
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Q- But I think if you read the article in its entirety, Dr. 
Pollay, that you can draw from this article, where we 
started, that this author starts that — from the 
proposition that these fifteen million (15,000,000) 
started smo... or fifteen percent (15%) did it of their 
own volition. The cigarette makers do not advertise for 
the woman's trade. Then they go on to explain why. 

A- Well, the context here is that they're avoiding explicit 
advertising out of fear of provoking legislative 
reaction. The second page talks about the possibility 
of a bill being introduced in the legislature to 
prohibit the manufacture or sale of cigarettes. That 
is, they didn't want to violate social norms and provoke 
a reaction. So, I mean, there obviously has to be some 
sensitivity to the cultural norms in the conduct of an 
advertising campaign. 

Q- Dr. Pollay, we were coming around to find out who John 
Calfee was. 

A- Yes, John Calfee is an economist who at one time worked 
for the Federal Trade Commission and is now a professor 
in Maryland, I believe. 

Q- And you've quoted from him in your paper at least twice, 
if not possibly three (3) times, but I recall twice. Is 
that not correct? 

A- Yes. He did — he documents the tar wars. I don't 
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A- Yes, that's the one I cite. 

Q- And basically, what you're doing when you cite from a 

variety of authors or references here, is just citing a 
sentence or a fact that you believe is important for 
this particular part of the text, is that correct? 

A- No, a citation like that serves the function of 

providing the reader with direction if they want to 
pursue the question of tar even further, because that's 
a more comprehensive discussion of the tar derbies. 

Q- And you would also have to pursue the author's actual 
written word to determine whether the author believes 
that there was any merit in a ban on advertising as 
well, wouldn't you? 

That' s correct. 

Q“ And in fact, when one looks at this particular article 
that you've referenced, you find that Calfee doesn't 
believe that an advertising ban is going to have any 
impact on reducing the consumption of tobacco products, 
would that not be correct? 

A“ I suspect that is. I'd have to look at that specific 
article, but I know as a matter of consistency he 
belongs to the school of economists that are the 
deregulators. He’s, I think, ideologically quite 
committed to abandonment of regulation. 

Q~ And he's an economist, is he? 
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A- Yes, he is. 

Q- And he's on staff of the Federal Trade Commission? 

A- He was. He's now teaching, I believe, at the University 

of Maryland. I believe he's teaching in a business 
school there actually, despite the fact that he doesn't 
have any training in business or advertising or consumer 
behaviour, but I think the Federal Trade Commission 
experience was sufficient to get him that posting. 

Q“ Just so that we can confirm what his view is, let me 
just give you a copy of this article that you've 
referred to and ask you just to look at the -- the last 
page, if I might. If I could ask you to look at the 
last paragraph on the last page of the article, which is 
page forty-five (45)? 

"Regulators too may be or should be looking 
over their shoulders as specters from the 
past, wondering about their ability to improve 
the welfare of consumers by limiting the 
information and appeals that sellers direct 
their way. Those who would abolish the 
remaining conventional forms of cigarette 
advertising, print media and billboards, no 
doubt believe that a ban will be beneficial 
where partial restrictions were not and, of 
course, there is no way this belief can be 

___ 
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disproven, but the fact remains that 
successive restrictions on advertising have 
tended to undermine improvements in cigarettes 
while doing nothing to reduce smoking. We 
cannot assume that regulators today are more 
clever or farsighted than they were in 1950, 

'55, '60 and subsequently. The advertising 

banners, like the smokers they seek to help, 
are bucking the odds.” 

So would you agree with me that at least Calfee is of 
the view that a ban is not going to do anything to 
reduce consumption? 

A- Yes. In the context in which Calfee works, he also — 

his focus of attention is on the movement of consumption 
from full flavour to lighter tar, milder product. He's 
not really concerned with the movement in and out of the 
market. That is the quitting or starting rates. 

Q- Whatever — whatever his focus is, he certainly holds 
that view, that's what he stated in that article? 

A- Yes, as I say, but that context is important. That is, 
it's the he's of the belief that in certain periods 
of history that information on the tar and nicotine 
content in those periods like the tar derbies when the 
periods were relatively unregulated, speeded the process 
by which smokers moved to lower tar, nicotine 
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cigarettes. 

Q- That's right. And in fact, in his article, he even sees 
the distinct advantage when you could have health scare 
advertising as well as being a method of heightening the 
awareness of the concerns about the use of tobacco, 
doesn't he? 

A- But that's the extent of the range of the policy 

alternatives he's considering. He's not looking at 
people abandoning smoking. He's just looking at the 
switch, the down-scale switching. 

Q- But you can put qualifications on -- on Calfee but 
Calfee is pretty clear in what he says in the 
conclusion, isn't he? If I was to read this, I would 
read this as understanding that Calfee does not believe 
that a restriction on advertising will reduce smoking. 
Would I be incorrect in assuming that that's what his 
opinion is? 

A- Well, you would be absolutely correct. His opinion is 
even more strongly stated in recent articles, 
sufficiently so that I've been invited by editors to 
author rebuttals, as has Professor Cohen. 

Q- And people invite you, obviously, because you're an 
advocate for the banners; would that not be a fair 
statement. Dr. Pollay? 

A- No, in this particular case, the article tried to defend 
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this ideological position using the content analysis of 
historical of cigarette ads and I was judged to have 
done the most work on content analysis and was asked to 
look at it from a methodological point of view and to 
validate the data against my awareness of the historical , 
record — and I've done so. That was — has been 
published in the Journal of Public Policy and Marketing 
this past winter. 

THE COURT: 

Excuse my ignorance, what does that mean, bucking the 
odds? 

Me BAKER: 

Going against what’s really happening. 

Me BARNES: 

Going against the... 

Q- Thank you. 

Me BAKER: 

I didn't know it was directed to you. 

THE COURT: 

It was at large. 

Me BARNES; 

No, no, good. 

Me BAKER: 

It's sort of like if I kept objecting to something and 
you dismissed the objection ten (10) times, the eleventh 
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agree with me, Dr. Pollay, that there are many people 
smoking who smoke because they enjoy it and they don't 
wish to quit? 

A- Well, I'm not sure what you mean by many. The evidence 
5 I've seen suggests that they're the minority of smoking 

populations, that the majority feel conflicted and would 
like to quit, or at least forty-one percent (41%) I 
heard try to quit in any given year, and I've seen much 
larger estimates of those that are concerned about their 
10 smoking. 

Q- But — that's fine, but let’s look at what your 

statement is here: reinforced current smokers inducing 
them to continue smoking. But even on your figures, 
there is a percentage of people that wish to continue 
15 smoking. They don't need to be induced to continue 

smoking, they make a conscious decision that they wish 
to smoke, don’t they. Dr. Pollay? 

A- Well, they may do that for a number of reasons. I mean, 
they may feel that the brand they smoke provides them 
20 with a badge of masculinity. The advertising, in that 

case, is necessary to — to provide ego reinforcement. 

That is, to continue to — to provide repetition for 
that imagery so that they are — their social identity 
is reassured. 

25 Q- Well, is it your objective here to see that people don't 
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smoke, Dr. Pollay? 

A- No. I'm, in that paragraph, trying to describe what I 
would see the management perspective on -- on the 

I optimal advertising. 

Q- Well, let's step out from the paragraph for a moment. 

Do you agree with me that there are people, and a number 
of people, that choose to smoke, accepting whatever 
risks there are and wish to continue smoking? 

A- Well, I certainly accept that there must be some people 
who would fit that description. 

Q- So that we're not, then, talking about, in this 

paragraph, an effort by the industry to induce all 
smokers — or pardon me, to reinforce all current 
smokers to stay smoking? You’ll agree with me at least 
some current smokers wish, on their own volition to 
continue as smokers? 

A- Perhaps, and I suppose that's their right as long as 
they're fully informed as to the consequences of the 
risk that they're assuming. 

Q- And you'll have to agree with me that there are many 

people that are aware of those risks and still make the 
choice to continue smoking, won't you, Dr. Pollay? 

A- No, the research I’ve done indicates that most people 
greatly underestimate the risks. 

Q- And how much research have you done? 
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. And did you, during the course of your 
ration for your report and giving evidence, look at 
ct Viking as one of the many documents that you 
wed prior to giving evidence at this trial? 

it subsequent to the authoring of this report, 
ight. And what I'd like to show to you, Doctor, is 
of all ask you to look at AG-215. 

for reference, Mr. Barnes, that's the one that's 
ring" — entitled: "Starting?" 

3 correct. 

would ask you also to now look at AG--21A, which is 
:t Viking, volume I. 

3rry, what's the number? 

My Lord. 

1 have that. Dr. Pollay? 

: do. 

suggest to you. Dr. Pollay, that if you now look 
-21A you will find, in fact, that AG-215 is part of 
:t Viking, and I invite you to turn to page number 
.0). I guess it's page number nine (9). And I 
it to you that if you compare that through to page 
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number thirty-four (34) — or pardon me — twenty-four 
(24), you will find that it comes from Project Viking. 

A- Yes. So that page nineteen (19) should be identified as 
Project Viking, not as Youth Target Study, eighty-seven 
( ’87) . 

Q- Right. And it's not part of the Youth Target Study? 

A- No, I saw a reference to that — I was guessing, because 

I had this document without a title and I had reference 
to the Youth Target Study eighty-seven (’87) and no 
document for that. And these were the two (2) mystery 
pieces and I just guessed that they might go together 
and I tried to display that I wasn't certain of that. 

Q- But I mean it doesn't indicate to me in your report that 
it was a guess. 

A- I said: "apparently from this study,” but without a 
title page. 

Q- I see. 

Me BAKER: 

My Lord •— excuse me, Mr. Barnes. 

My Lord, in fairness to the witness. 

THE COURT: 

Yes. 

Me BAKER: 

It came out earlier in the trial that many documents of 
this nature, I'm now referring to AG-215, were given to 
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So for Mr. Barnes t 

something untoward in Mr 

in the form that he got 

we got it, is — for me, 

don't know why he's even 

15 

anything wrong. 

Me BARNES: 

I'm just exploring, Mr. : 

knew and what he read at 

THE COURT; 

20 

Well, where did he get -• 

Youth Target Study nineti 

A- There was an ITL market : 
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Me BARNES: j 

Q- So you knew a document existed, and a document that you 
hadn't seen, so you just made an assumption that these 
pages were from that document? | 

A- Mr. Barnes, I tried to be very careful in specifying 

exactly what I knew, that full documentation was I 

missing, a partial document, apparently from the study, 
but without a title page to confirm that, and then I 
described what it does say. It presents a section 
concerned with starting, and that, because it's 
concerned with starting, I assumed it might be a partial 
document from the Youth Target Study eighty-seven ('87). 

I made no attempt to misrepresenc what I knew and didn't 
know. 

Q- Well, in any event, the record's clear now that it's 
part of Project Viking, we're agreed on that, Dr. 

Pollay? 

A- Yes- 

Q- All right. And there's been a lot of evidence given in 
this Court by other witnesses as to the — as to Project 
Viking. Are you aware of what the purpose of Project 
Viking was? 

A- I can't quote it verbatim but I remember that it's 

assumed a couple of other projects. Project Pearl to 
expand the market and Project something or other. I 
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could delay the quitting process are pursued" 

So the two (2) prongs are to expand the market and delay 
the quitting process. 

Q- Wellf there's been a lot of other evidence given about 
it -- and is that all you've read from the documents, 

Dr. Pollay? 

A- No. That’s all I’ve read just now. 

Q- So you have read the volumes? j 

A- No, I haven’t read all the volumes. I've read the 

executive summary, which is, you know, those ten (10) 
pages of text and the tables here. Obviously I've 
looked at this, sections nine (9) — pages nine (9) 
through twenty-four (24), and I've seen some other parts 
of this. 

Q- And the — the thing that does come clear from looking 
at that is that they’re not just looking at youth, 
they're looking at the whole market, aren't they? 

A- Oh, yes, that's right. The sample population is quite 
comprehensive, although there is a lot of focus on 
starting — the starting dynamics — which is what I 
report. This section here was about starting. 

Q- Now, yesterday, Mr. Baker took you to the ITL Media Plan 
for nineteen eighty (1980), and that was ITL-13, and 
during the course of that evidence, you looked at a 
couple of pages and you — I believe you looked at p^ge 
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manufacturer to manufacturer was very similar. The 
packaging in terms of the type of packaging was very 
similar. The distribution was very similar. Most 
brands were available everywhere? 

Me BAKER: 

I object to the question. My Lord. I don't know that 
it's been established that Dr. Pollay knows if the 
products between manufacturer and manufacturer were 
similar. He's certainly not established any expertise 
in that connection and it‘s not come from his mouth. 

Me BARNES: 

Well, all right, let me — let me rephrase it. 

Q- They look alike. I'm sorry. 

THE COURT: 

Are you going to rephrase or? 

Me BARNES: 

I'11 rephrase it. 

Q- I mean, the products look alike? 

A- I don't open the packages so I don't know about what 

differences there might be in filter, design and 
coloration. 

Q- You used to be a smoker, didn't you, Dr. Pollay? 

A- Yes. 

Q- So we don't really need to be cute. You used to open 
packages, didn't you? 
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A- I'm not trying to be cute, I'm saying that I'm not aware 
of the differences in filter designs in contemporary 
Canadian cigarettes. 

Q- Are you aware of differences in packaging? 

A- Yes. 

Q- What are the differences in packaging? 

A- Different sizes of packages, flat packs, different sizes 
of products, long and thin products. Some packs of 
twenty (20) and some packs of twenty^five (25). Some 
packs of fifteen (15). 

Q- And that sort of information would be contained on the 
package, would it not? 

A“ On the package, yes. 

Q- Right. And you would agree with me that the product, 
for the most part, does price parity? 

A- I would guess there probably is a limited range of 

pricing. Again, because I'm not shopping the product, I 
don't know the extent of that range. 

Q- But it wouldn't come as a surprise that, in order to try 
and distinguish between brands, the manufacturers are 
trying to distinguish by way of creating different 
images? 

A- Well, I don't see that that necessarily follows. I 
mean, while I agree that this industry is like other 
industries where products have a high degree of 
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Q- How frequently. Dr. Pollay? 

A- I can't answer that with any precision, but there's 
often... 

Q- I bet you can't recall one in recent years, can you, 

where they tell you to go and buy toothpaste. 

A- Sure. A new product like toothpaste might well be 
promoted: "available soon at your drugstore," or 
"available soon at your supermarket." 

Q- Available soon would be the important factor, wouldn't 
it? 

A- Or it could be now available or... 

Q- Well, what I'm suggesting to you, Dr. Pollay, is that 

the creation of an image by a manufacturer for its 
product is one way that they're able to communicate a 
difference between brands. Would you agree with that? 

A- Well, it's not clear what the difference is between the 
brands, except by that which is said about the — in the 
lifestyle advertisements. That is, you're asserting, as 
I understand it, that the brands are not different, but 
that the advertising works to induce differences in 
perceptions. Is that correct? 

Q- There's a perception about an image that goes with the 
brand, yes. 

A- Well, I guess I would agree that that's a possibility, 
that products can be identical and yet be led -- 
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advertising can lead consumers to perceive them as 
different, even when that's a specious perception. 

Q- Throughout your report. Dr, Pollay, you used the word: 
"starters." Do you agree with that, Dr. Pollay? 

A- Yes. I used that word. 

Q- And are you using that word: "starters," in the same way 

that the industry uses that way — pardon me — that 
word: "starters?" 

A- I don't know that, I suspect for some of their data 

bases they have to be quite precise in their definition 
of what constitutes a starter and are probably -- I know 
they distinguish between experimenters and starters, so 
there must be a certain rate of smoking at which they 
reclassify a new smoker as going from an experimenter to 
a starter. 

Q- But it is important to know though. Dr. Pollay, what you 
mean by the word starters, because if you're lifting the 
word starters from a company document, it may in fact 
have a different meaning than the word starters to you, 
isn't that true? 

A- I suppose it might. 

Q- Well, for example, the evidence from Imperial on their 
definition of starter — and I'll just read to you what 
was said by Mr. Brown some time ago, some months ago, 
and this is at Volume VI, at page seven hundred and 
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forty (740). And I'm just going to read to you what he 
said about a starter; 

"A starter is defined as a person, a smoker, 
who when interviewed, gives his brand. And 
5 that's from the CMA, a telephone interview. 

And as we described last week, the switching 
information we get comes from when we ask a 
person how long they smoked that brand and 
what was their previous brand. If the smoker 
10 gives his brand and one asks what his previous 

brand was, he says: "I did not smoke," then he 
was defined as a starter or a new smoker." 

So that when Imperial uses the term "starter" in 
its documents it means somebody that is a smoker... 

15 Me BAKER: 

That's not a document, that's testimony, My Lord. 

THE COURT: 

Anyways, you've made your point. He said that, yes, it 
may vary, depending on what the industry understands by 
20 the word starter. 

Me BARNES: 

But what I want to know from Dr. Pollay is what he means 
by the word starter when he uses it in his report. 

Me BAKER; 

25 Where in the report? 
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Me BARNES: 

Well/ let's first of all find out. 

Q- Are you using the word starter differently in various 
parts of your report? 

Me BAKER: 

My Lord, let him draw the witness' attention to the use 
of the word in the report. This is a guessing... 

THE COURT: 

Well, the word is used throughout the report, but it’s 
used in citations that are taken from company documents. 
I mean — and we’ve dealt with that yesterday as well. 

Me BARNES: 

Well, I just wanted to make sure that we had a 
definition of starter on the record and find out if Dr. 
Pollay was using that or not. 

THE COURT: 

Well, he didn’t know what the industry meant by that. 

So. . . 

Me BARNES: 

That's right. 

THE COURT: 

...we'll have to go to other testimony or other evidence 
to determine what is contained in those company 
documents and determine what the meaning of the word is. 
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He BARNES: 

Q- Now, Dr. Pollay, the — I think you gave some evidence 
yesterday that — when you came back in, just as you 
started the evidence yesterday morning -- you indicated j 
that the development of a brand advertising campaign 
could take a long time, perhaps upwards of a year by the ^ 
time that they had done focus group work and evaluation 
work and things like that. Would that be correct? 

A- Yes. And the decision to abandon an ongoing campaign 
might also take additional time. 

Q- That’s right. And if, in fact, as you suggest, that 
part of the target market was to be the non-smoking 
population, wouldn’t it be prudent for the industry, 
when they're doing development work fcr a brand 
advertising campaign, to do focus group work with 
non-smokers to evaluate the potential success of an 
advertising campaign? 

A- It would be a very prudent thing for managerial 

purposes. It would be a very imprudent thing for legal 
reasons. 

Q- Why do you say it would be an imprudent thing for legal 
reasons? 

A- Well, I think it would be quite embarrassing to have it 
known that they were researching non-smokers that 
explicitly. 
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Q- Well, would you agree with me. Dr- Pollay, that in all 
of the Imperial documents that you looked at dealing 
with the development of a brand advertising campaign, 
you were — you did not find any work that was done with 
non-smokers? I'm talking about the development of a 
brand advertising campaign* 

THE COURT: 

We went through that yesterday as well. 

Me BARNES: 

We went through that. My Lord, I think, for RJR. I may 
stand to be corrected. 

THE COURT: 

Oh, you're asking him in ITL documentation? 

Me BARNES: 

Yes. I'm sorry. My Lord... 

THE COURT: 

Okay. 

Me BARNES: 

...but I don't think Mr. Irving was broader than that. 

THE COURT: 

No. You’re right. 

Me BARNES: 

Q- I'm dealing with the advertising campaign documents, 

Doctor. 

A- Yes. Yes, that would be my understanding. I would 
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agree with that. 

Q- Thank you very much, Dr. 
THE COURT: 

Any questions in re-exam. 
5 Me BAKER: 

There are two (2) issues 
sought your permission t< 
the afternoon break. Be. 
seek your permission to * 
10 (5) or ten (10) minutes 1 

re-examination, which I t 
permission. 

THE COURT: 

Okay. We'll take the brt 
15 down to my office. 

Me BAKER: 

Thank you, My Lord. 

SHORT RECESS 

20 

Me BAKER: 

Thank you for your indul< 
not to ask Dr. Pollay an^ 
THE COURT: 

25 Thank you. Thank you, D< 
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